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Re: TRE 509

The SCAC Evidence Subcommittee has reviewed AREC’s recommendations for Rules
509 and 510 (Exhibit A). In addition, we have conferred with three members of AREC and have
separately conferred with Professor Steven Goode. A copy of Professor Goode’s response to
AREC’s proposal is attached as Exhibit B. Roger Hughes wrote a memo for our committee on
the impact of the changes on administrative proceedings (Exhibit C).

509(e)(1), 509(e)(2), and 509(e)(5)

We agree with AREC that 509(e)(1)(b) and 501(e)(5) should be removed, the caption for
509(e)(2) be changed from “Consent” to “Authorization,” and the text of 509(e)(2) should be
revised as AREC suggests.

Professor Goode raised the issue of whether 509(e)(5)’s provision regarding disciplinary
investigations of or proceedings against nurses should be left in place. AREC responded that
nurses practice under a hospital’s or physician’s supervision so this provision should likewise be
deleted. We agree with AREC.

509(f)

AREC recommended deleting the entirety of 509(f). We agree with deleting subparts 1
and 2. We have informed AREC that we believe there are some practical benefits to retaining—
with some tweaks—subsections (3) and (4) but moving them up into for 509(e)(2). The three
AREC members that we spoke with agreed with this change. They also agreed that many
practitioners would benefit from providing the statutory references.

Thus, we recommend that 509(e)(2) include three slight revisions from AREC’s
recommendation. First, we think it should cover “health care information” rather than “medical
information;” that change is reflected in the orange font below. Second, we think it would be



helpful to identify the two laws that most commonly apply to the question; this change is
highlighted in green. Third, we recommend retaining former subparts (f)(3) and (f)(4), with the
additional revision of the word consent to authorization; that change is highlighted in yellow. We
believe it would be helpful to advise practitioners that an authorization may be revoked.

We also discussed with AREC Professor Goode’s suggestion to delete all the references
to consent/authorization. Under this proposal, Section (e)(2) and (f) would be deleted in their
entirety. The AREC members with whom we spoke are not strongly opposed to this suggestion
but slightly lean toward their original view that an authorization provision is helpful to
practitioners who are in small firms, do not regularly handle personal injury litigation, or are new
practitioners. They also believe that deleting the authorization provisions entirely could be
misinterpret by some lawyers as meaning that an authorization is no longer available to obtain
medical records from a physician. We were persuaded by this argument.

509(e)(6)

We agree, and so does Professor Goode, that 509(e)(6) should be revised to include a
provision regarding civil commitment of sexually violent predators as follows:

Involuntary Civil Commitment or Similar Proceeding. In a proceeding for

involuntary civil commitment or court-ordered treatment, or a probable cause

hearing under Tex. Health & Safety Code:

(A)chapter 462 (Treatment of Persons with Chemical Dependencies);

(B) title 7, subtitle C (Texas Mental Health Code);

(C) title 7, subtitle D (Persons With an Intellectual Disability Act); or

(D)title 11, chapter 841 (Civil Commitment of Sexually Violent Predators).
Conclusion

Here is how the Rule would read under out proposal.

(e) Exceptions in a Civil Case. This privilege does not apply:

(A) a proceeding the patient brings against a physician; or
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(2) Consent. If the patient or a person authorized to act on the patient's behalf
consents in writing to the release of any privileged information, as provided in
subdivision ().

(3) Action to Collect. In an action to collect a claim for medical services rendered
to the patient.

(4) Party Relies on Patient's Condition. If any party relies on the patient's physical,
mental, or emotional condition as a part of the party's claim or defense and the
communication or record is relevant to that condition.

(5) Disciplinary Investigation or Proceeding.4n-a4d




(6) Involuntary Civil Commitment or Similar Proceeding. In a proceeding for
involuntary civil commitment or court-ordered treatment, or a probable cause
hearing under Tex. Health & Safety Code:

(A) chapter 462 (Treatment of Persons With Chemical Dependencies);

(B) title 7, subtitle C (Texas Mental Health Code); or

(C) title 7, subtitle D (Persons With an Intellectual Disability Act).

(D) title 11, chapter 841 (Civil Commitment of Sexually Violent Predators).
(7) Abuse or Neglect of “Institution” Resident. In a proceeding regarding the
abuse or neglect, or the cause of any abuse or neglect, of a resident of an
“institution” as defined in Tex. Health & Safety Code § 242.002.
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Censent-Authorization. If a written authorization is executed that complies with
applicable state or federal law governing the release or disclosure of otherwise
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preweledrm—subdmen{-f} such as the Health Insurance Portablllty and
Accountability Act of 1996 (HIPAA), 45 C.F. R. § 164.500, et seq., or the Texas

Medical Records Privacy Act, Tex. Health & Safety Code § 181.001, et seq. 3}
The patient, or other person authorized to consent, may withdraw consent to the
release of any information. But a withdrawal of consent does not affect any
information disclosed before the patient or authorized person gave written notice
of the withdrawal. {4} Any person who receives information privileged under this
rule may disclose the information only to the extent consistent with the purposes
specified in the consent.







EXHIBIT

A
MEMORANDUM
To: Texas State Bar Board of Directors
From: Angie Olalde, Chair of State Bar of Texas Administration of Rules of Evidence
Committee (AREC)
Re: AREC’s recommendation to amend TRE 509
Date: December 5, 2022

Summary

At its final meeting for the 2020-2021 bar year, AREC voted to recommend 3 changes to
TRE 509:
1. to remove references to administrative proceedings in 509(e)(1)(b) and 509(e)(5),
2. toremove (f)’s consent requirements, and
3. to add the sexually violent predator statutory exception to 509(e)(6)).

AREC decided not to recommend adding any redaction requirement to records under TRE
509, or to add a privilege exception if the patient’s condition is relevant to the execution of a will.

Background and AREC’s Work

AREC continues its years-long review of TRE 509 and 510 to update them and make
them consistent with current statutory provisions regarding the confidentiality of personal health
and mental health information.

Rules 509 and 510 are peculiar among the Texas Rules of Evidence because their roots
lie largely in statutory privileges afforded to patients and their doctors, nurses, physicians’
assistants, dentists, podiatrists, pharmacists, and several other types of healthcare providers.
There is even a statute protecting communications between a veterinarian and a pet owner. These
statutes and protections are tied to the provision of health care.

AREC has been tasked with reviewing current statutes to ensure that the Rules of
Evidence do not conflict with, and accurately reflect the current scope of the law concerning, a
patient’s medical and mental health privileges.

As part of that work, preliminary review shows that three changes should be
recommended without additional delay:
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L. Removing references to administrative proceedings in 509(e)(1)(b) and 509(e)(5)

In 2015°s restyling, the committee noted that the former rule’s reference to administrative
proceedings was deleted because the Texas Rules of Evidence only govern proceedings in Texas
courts.

The TRE apply only to proceedings in Texas courts, unless a statute or constitutional
provision requires otherwise. Tex. R. Evid. 101(b), (d). The TRE does not apply to certain
criminal proceedings set out in Rule 101(e).

To the extent the rules apply in administrative proceedings, it is because the
Administrative Procedure Act mandates their applicability. Tex. Gov’t Code § 2001.083
provides that “[i]n a contested case, a state agency shall give effect to the rules of privilege
recognized by law.” Section 2001.091 excludes privileged material from discovery in contested
administrative cases.”

Based on this note, and the fact that a physician’s duty to keep medical information
confidential outside the courtroom derives from statutory and professional obligations, AREC
has voted to remove language in Rule 509 that applies specifically to administrative proceedings.

TRE 509(e)(1)(B), (5) both exclusively relate to occupational licensing investigations and
proceedings brought by the Texas Medical Board (TMB) against physicians. These are
administrative proceedings that take place before TMB and at the State Office of Administrative
Hearings (SOAH). There are a separate set of laws and rules relating to these proceedings,
including the physician-patient privilege contained in the Texas Occupation Code Chapter 159,
so removing references to administrative proceedings in the TRE will have no actual impact.

The current version of Rule 509 includes an exception for disciplinary investigations or
proceedings against a physician or nurse under the Medical Practice Act. These are
administrative proceedings that should be governed according to administrative rules and the
applicable statutory privileges and confidentiality provisions, not the Texas Rules of Evidence.

AREC therefore voted to recommend the following change to Rule 509, to remove
subsection 509(e)(1)(b) and 509(e)(5):

(e) Exceptions in a Civil Case. This privilege does not apply:

(1) Proceeding Against Physician. If the communication or record is relevant to a claim
or defense in:

Aj-a proceeding the patient bring

s against a physician;-e+.




These recommended changes are not meant to in any way limit any statutory or existing
privileges, but to clarify that administrative proceedings are governed by statutory confidentiality
and privilege protections. Nothing in this recommended change would prohibit an administrative
proceeding from choosing to abide by TRE provisions.

IL. Removing subsection (f)’s consent requirements and changing “consent” to
“authorization.”

Extensive federal and state laws govern the release of protected health information. The
TRE, on the other hand, relate to the admission of certain evidence during proceedings before
Texas courts, and do not govern whether a third-party health provider should, or can, release
information to a third party. Because regulations such as the Health Insurance Portability and
Accountability Act, or HIPAA, govern whether and when protected health information can be
released to someone who is not the patient, there is no need for the Texas Rules of Evidence to
duplicate, or possibly conflict with, such requirements.

For example, an “authorization” has a specific meaning in the HIPAA Privacy Rule., which
is the document that must be signed by the patient or their representative. Authorizations must
comply with the certain requirements before the release of protected health information to a third
party can occur. The TMRPA, ' the TMRPA, Texas Civil Practice & Remedies Code,? and Office
of the Attorney General model® authorization forms use the term “authorization” in reference to
the release of protected health information. The TRE, however, uses the term “consent,” while
substantively referring to what federal and Texas law deem an “authorization.”

! Tex. Health & Safety Code § 181.154(d) (Texas Medical Records Privacy Act or TMRPA, adopting HIPAA’s
requirements for an authorization to release medical information); see also Tex. Health & Safety Code § 181.154(b)
(a separate authorization is required for each disclosure and that “[a]n authorization for disclosure under this
subsection may be made in written or electronic form or in oral form if it is documented in writing by the covered
entity.”)
2 For medical liability claims brought against health care providers, a patient-litigant in Texas must provide complete
a statutory “Authorization Form for Release of Protected Health Information.” Tex. Civ. Prac. Rem. Code § 74.052(b).
3 The OAG model authorization form states that:
As indicated on the form, specific authorization is required for the release of information about
certain sensitive conditions, including:
*  Mental health records (excluding “psychotherapy notes” as defined in HIPAA at 45 CFR
164.501).
*  Drug, alcohol, or substance abuse records.
*  Records or tests relating to HIV/AIDS.
*  Genetic (inherited) diseases or tests (except as may be prohibited by 45 C.F.R. § 164.502).



Therefore, to eliminate any duplication of, or conflict with, state and federal statutory
protections regarding the release of protected health information, AREC has voted to amend TRE
509(f) as follows:

(e) Exceptions in a Civil Case. This privilege does not apply:
(2) CensentAuthorization. If a written authorization is executed that complies with Texas

or federal law governing the disclosure of medical information the-patient-ora—person
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III.  Adding the sexually violent predator statutory exception to TRE 509(e)(6)

The program for the civil commitment of sexually violent predators not exist when TRE
509(e)(6) was originally written. As a subsequently created program that meets the criteria listed
in this rule, AREC has voted that TRE 509 should be amended to include this program.

Accordingly, AREC recommends the following change to TRE 509(e)(6):

Involuntary Civil Commitment or Similar Proceeding. In a proceeding for
involuntary civil commitment or court-ordered treatment, or a probable cause
hearing under Tex. Health & Safety Code:

(A) chapter 462 (Treatment of Persons With Chemical Dependencies);



(B) title 7, subtitle C (Texas Mental Health Code); ef
(O) title 7, subtitle D (Persons With an Intellectual Disability Act); or
(D) title 11, chapter 841 (Civil Commitment of Sexually Violent Predators).




EXHIBIT
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EXHIBIT
C

To: SCAC Evidence Subcommittee

Fm: Roger W. Hughes

Date: May 8, 2023

Re: Effect of Proposed Changes to TRE 509 on Administrative Disciplinary
Proceedings against Physicians and Nurse

1. | think the exceptions currently listed in Rule 509(e)(1)(B) and Rule
509(e)(5) are unnecessary and the proposed changes will have no adverse effect on current
practices in administrative proceedings. First, they are probably holdover from the attempt
to adopt former art. 4495(b) as a rule of evidence.

Second, the licensing proceedings are treated as “contested cases” under the
Administrative Procedure Act (APA) held before an administrative law judge (ALJ)
assigned by the State Office of Administrative Hearings (SOAH). For contested cases, the
APA adopts the rules of evidence from district court and other privileges recognized by
law. Appeals for the disciplinary proceedings go to the Travis County District Court which
applies the “substantive evidence” rule of decision.

In short, Rule 509 and the statutory patient-physician communication privilege
already apply in the administrative disciplinary proceedings. The proposed changes will
not affect evidentiary practice before the licensing agency in contested case hearings or
appeals into the district court.

2. TEX. R. EVID. 509(e)(1)(B) provides the privilege does not apply in a license
revocation hearing against a physician in which the patient is the complaining witness.
TEX. R. EVID. 509(e)(5) provides the privilege does not apply to a disciplinary
proceeding against (i) a doctor under TEX. Occ. CoDE 8164.001, or (ii) a registered nurse
under TEX. OCC. CODE 8301.451. Note: this applies only to proceedings against
medical doctors and registered nurses. There are a number of licensed healthcare providers
(e.g., LPNs, physicians’ assistants, medical technicians, chiropractors, etc.) that are not
within the exception. 1 think the existing exceptions 509(e)(1)(B) and 509(e)(5) are
vestiges of an earlier time.

3. TEX. Gov’T CoDE §2001.081 provides the rules of evidence in district court
apply to “contested cases” held under the APA, unless the evidence (a) is necessary to
determine facts not “reasonably susceptible of proof” under the rules of evidence, and (b)
not precluded by statute. Section 2001.083, states in contested cases, the agency will give
effect to the rules of privilege “recognized by law.” Section 2001.091 states that in
contested cases the agency, subject to the “limitations of the kind provided for discovery
under the Texas Rules of Civil Procedure,” may order a party to produce relevant material
that “is not privileged.” TEX. Occ. CODE 8159.002 provides a privilege for physician-
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patient privileges. However, Section 159.003 provides exceptions for an administrative
proceeding (1) in which the patient is the complaining witness for a license revocation and
the disclosure is relevant, or (2) for discipline and the Medical Board protects the patient’s
identity.

Arguably the proposed changes will clarify that under section 2001.081 TRE 509
will apply to contested cases. The current TRE 509(e) says it does not apply to disciplinary
proceedings against physicians/nurses, but section 2001.081 says the rules of evidence
apply. This will reduce confusion about whether TRE 509 applies to disciplinary
proceedings or not.

4, TEX. Occ. CoDE §164.001 allows the Medical Board to refuse to issue/renew
a medical license, revoke/suspend a license, or reprimand a license holder. Proceedings
are treated as contested cases and held before an administrative law judge, who makes
findings of fact and conclusions of law; however, sanctions are decided by the Board. TEX.
Occ. CoDE §164.007. Both sides may appeal to a Travis County District court. TEX. Occ.
CODE 88164.0072, -.009. The appeal is decided under the ‘substantive evidence’ standard.

Similarly, a licensed nurse is entitled to “contested case” hearing by an ALJ before
the Board of Nursing can refuse to issue or renew a license, or can revoke or suspend a
license. TEX.Occ. CODE §301.454. The Board’s decision is appealed to the Travis County
district court and decided under the substantive evidence standard. TEX. Gov’T CODE
§2001.176.





