§ 601.3 The Dead Man's Rule: History

In the late 19th Century, the Texas Legislature abandoned the traditional common-law rule that
disqualified interested persons from testifying.1 But it could not bring itself to abandon tradition
completely. It clung to one remnant of the rule, retaining what became commonly known as the
Dead Man's Statute. It provided that:

[i]n actions by or against executors, administrators, or guardians, in which judgment may
be rendered for or against them as such, neither party shall be allowed to testify against
the others as to any transaction with, or statement by, the testator, intestate or ward,
unless called to testify by the opposite party; and the provisions of this article shall
extend to and include all actions by or against heirs or representatives of a decedent
arising out of any transaction with such decedent.2

The Dead Man's Statute aimed at preventing one party from gaining an unfair advantage over an
opponent by testifying to conversations and transactions with the deceased, which the deceased
was, of course, unable to controvert.3 But as commentators unanimously agreed,4 the Dead
Man's Statute was an ill-conceived means of “insuring fairness between litigants.”5 To be sure,
the statute barred an unscrupulous party from testifying personally about statements by or
transactions with a decedent, thereby making it more difficult to prove a fraudulent claim against
his estate. But it did not prevent such a person from suborning perjurious testimony by a third
person. More important, the Dead Man's Statute applied to honest as well as mendacious
claimants. Therefore, it often impeded the prosecution of bona fide claims against an estate by
honest claimants unfortunate enough to have entered into an agreement with the decedent
without an outside witness or admissible written evidence.6

The serendipitous results occasioned by the Dead Man's Statute generated significant costs.
Meanwhile, skepticism grew regarding the benefits produced by the statute. Lawmakers and
commentators increasingly took the view that that jurors are capable of assessing the testimony
of interested witnesses. This was evidenced by the universal repeal of rules rendering interested
persons incompetent to testify. Critics of the Dead Man's Statute argued that it too should be
discarded as a vestigial rule from a bygone era of evidence law. In the years leading up to the
promulgation of the rules of evidence, the Texas Supreme Court noted these criticisms,7 even
going so far as to deride the Dead Man's Statute as “anachronistic.”8

In response to these criticisms, and after much debate,9 the Liaison Committee that drafted the
original civil rules of evidence recommended abolition of the Dead Man's Statute. Adoption by
the Supreme Court of this recommendation would have brought Texas into line with the great
majority of states.10 The Supreme Court, however, chose not to follow the Liaison Committee's
recommendation. Instead, it opted only to narrow the scope of the Dead Man's Statute. While the
statutory version prohibited testimony by a party (unless called by the opposite party) regarding
any “transaction” with or “statement” by the decedent, the Supreme Court's version of Rule
601(b) prohibited testimony by a party (unless called by the opposite party) only as to
“uncorroborated oral statements” by the decedent.



The decision to delete “transactions” with the decedent from the ambit of Rule 601(b) was still
significant. Although the exact meaning of “transactions” was a source of some dispute,11 it
clearly encompassed a wide range of conduct.12 For example, in a suit to probate an allegedly
lost will, the old Dead Man's Statute rendered inadmissible testimony by its proponent that she
was present when the decedent executed the will, and that she saw and read the will at that
time.13 Similarly, a man suing an estate to recover his interest in partnership property was
precluded from testifying that he had not seen and did not sign an agreement releasing his
interest in the property to the deceased.14 In other cases decided under the old Dead Man's
Statute, courts excluded a plaintiff's description of the conduct of the deceased driver of the car
in which she was riding15 and testimony by a woman as to the fact of her marriage to the
deceased.16

Each of these cases would have been decided differently had Rule 601(b) been in effect. Each
one involved testimony about a transaction with—but not about an oral statement made by—the
deceased. All that remains in Rule 601(b) is a proscription against testimony regarding oral
statements17 by the decedent, and then only if the statements are uncorroborated.18

Beyond this change, however, the Supreme Court's version of Rule 601(b) did not alter the
contours of the Dead Man's Statute. Therefore, most pre-Rules caselaw retains its precedential
value, and the same basic principles that governed the Dead Man's Statute remain applicable to
Rule 601(Db).

Indeed, a substantial part of the Supreme Court's version of Rule 601(b) was lifted from its
statutory predecessor. As a result, had an award ever been given for the most poorly-drafted rule
of evidence, Rule 601(b) would have won hands down. The 2015 restyling of the rules produced
a very different text. Rule 601(b) now sets forth the Dead Man's Rule in a much clearer fashion,
but its substance remains as problematic as ever.
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