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**RECEIVED FROM EXTERNAL SENDER — USE CAUTION**

Rule 167.2(e)(2) imposes a 60-day waiting period after the appearance of the offeror or
offeree, whichever is later, before an offer of settlement can be made under the
rule. Subsection 167(b)(4) requires that the terms of a settlement offer include
"attorney fees ... that would be recoverable up to the time of the offer.” In 2017,
former Justices Wainwright and Enoch raised the issue of whether the 60 day waiting
period was too long in cases involving later joined parties and as a practical matter
possibly preventing use of the rule. (Their correspondence with Ms. Newton, Rules
Attorney, raising the issue is attached as is the text of Rule 167.)

Apparently some practitioners report that the 60-day waiting period is often
unnecessary and increases the amount required to settle a claim under the Rule. For
example, assume that at the time the plaintiff sues a defendant, only $250 in attorney's fees
have been incurred. No further fees are then incurred, as the plaintiff waits to see whether
the defendant will appear and not default. When the plaintiff either learns the defendant will
appear or actually answers the lawsuit, the plaintiff's lawyer then has 60 days during which he
can incur additional fees that must be considered. So, despite the defendant recognizing that
the case should be settled, and knowing it could be settled while accounting for $250 in fees,
the defendant cannot make the offer to settle for at least 60 days. And the plaintiff's lawyer is
free to start billing to the file, investigating, drafting discovery, etc. So as a result, the
defendant can't offer to settle covering only $250 in fees, but must now account for fees
incurred during that 60-day period — perhaps as much as several thousands of dollars that
may have been totally unnecessary to the settlement process, but the defendant had no hope
to avoid with an early settlement offer.

The Court asks the Advisory Committee's advice whether the 60-day waiting period
should be eliminated or shortened.



Reviewing the transcripts from April and June 2003, it appears the Advisory Committee
was concerned to allow both plaintiffs and defendants sufficient time to evaluate the
case to determine whether to invoke the Rule. In the 2003 meetings there was
extensive discussion and general concern that parties should not be forced to make a
decision under the Rule without sufficient time to obtain information, including
discovery, allowing a considered judgment. The Rule as phrased applies the time limit
to later joined parties as well as the original parties, giving all parties the 60 days to
consider and make a decision as to invoking the Rule.

The Subcommittee believes that the original discussions in 2003 of the time periods
were extensive and properly respectful of the needs of counsel to have information to
make an informed judgment and believes that there is no reason to change those time
periods insofar as applicable to the original parties to a case. The Subcommittee
members have had no experience regarding later joined parties and have no
recommendation, believing that the entire SCAC’s experience should be considered on
that issue.

By copies of this email to Justices Enoch and Wainwright the Subcommittee invites their
comments.
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