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*_k_ Kk _K_*

CHAI RMAN BABCOCK:  Thanks, everybody, for
com ng, and for those of you who weren't here yesterday,
we're going to change the agenda around a little bit and
take up Bill Dorsaneo's issues, which are Itens 9, 10, and
11 on the agenda.

M5. SWEENEY: He's got nore issues than
t hat .

CHAl RVAN BABCOCK: That's true. We'l
stipulate to that. And if anybody hasn't seen Richard
Orsinger's shoes, be sure to take note of them They go
quite well with his socks, |I might add. Al right. So --

MR. G LSTRAP: But he's a strai ght guy.

CHAI RVAN BABCOCK:  Shoul d we take
certificate of conference first or --

HONORABLE TOM GRAY: Chip, could | put one
thing on the record first?

CHAI RVAN BABCOCK:  You bet.

HONCRABLE TOM GRAY: | made a mi st ake
yesterday in ny discussion about the notices on the
exhibits. | had said that there was a notice requirenent
that we did to the clerks that is done later, but
actually, it's Section 51.204 of the Governnent Code; and
on the issuance of the mandate in each case, the clerk

shall notify the attorneys of record in the case that
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exhibits subnmtted to the court by a party nay be

wi t hdrawn by that party or the party's attorney of record;
and then the second part is that they will be destroyed
three years later. So it's actually in a notice to the
attorneys, not a notice to the clerk that | was trying to
anal ogi ze to, so | just wanted to clear that up since

had m sspoken on the record.

CHAI RMVAN BABCOCK: Great. Thanks, Justice
G ay.

Bill, certificate of conference or sonething
el se?

PROFESSOR DORSANEQ  Certificate of
conference will be fine.

CHAI RVAN BABCOCK:  Ckay.

PROFESSOR DORSANEQ  Chi ef Justice Sherry
Radack of the First Court of Appeals sent a letter on June
2nd, 2004, to Justice Hecht, and you only want nme to dea
with the certificate of conference part, right?

CHAI RVAN BABCOCK:  Sure.

PROFESSCR DORSANEO:  And in that letter she
respectfully requested the Suprene Court to revisit
appel l ate Rule 10.1(a)(5). | actually think it's
9.1(a)(5), but sonebody who has a rule book can check

Well, nmaybe I'mwong on that, let's say

10.1(a)(5), certificates of conference on notions. In our

D Loi s Jones, CSR
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experience requiring a certificate of conference on notion
for rehearing is unnecessary and unproductive. And |
think it is 10.1(a)(5) now that | think about it.

CHAI RVAN BABCOCK: It is 10.1(a)(5).

PROFESSCR DORSANEO. Yeah. And this went
before the subcommittee at sonme point back. |'m not
compl etely sure what the vote was, but | believe the
nmenbers of the subcomittee thought that notions for
rehearing certificates of conference were unnecessary and
unproductive, but |I'mnot sure it was unani nous.

HONORABLE SARAH DUNCAN: It was.

PROFESSOR DORSANEQ  Huh?

HONORABLE SARAH DUNCAN: It was.

PROFESSCR DORSANEC: It was unani nous? And
| know the Suprene Court on other occasi ons when we've
suggested to themthat these conference certificates are
not a good idea has required us to --

HONORABLE SARAH DUNCAN: We've said it to
themtw ce, or three tines.

PROFESSOR DORSANEQ -- do it any way.

MR. ORSINGER | might add, though, that
I've heard that as a matter of practice they don't require
these. Do you know anythi ng about that, Judge?

HONORABLE NATHAN HECHT: Well, | think it's

required in our Court. | haven't nonitored it.

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12459

HONORABLE SARAH DUNCAN: | don't think the
Supreme Court enforces it.

MR, ORSINGER  Yeah. | think the clerk's
office isn't requiring it, although maybe | shouldn't say
that outl oud.

PROFESSCR DORSANEO:  So in terms of the
committee, that's my recollection of the conmittee vote,
too. | guess | will nove to nodify 10.1(a)(5) to
elimnate the necessity of a certificate of conference on
a nmotion for rehearing, because there they are unnecessary
and unproducti ve.

HONORABLE SARAH DUNCAN: 1'1ll second that
not i on.

CHAI RVAN BABCOCK: kay. Any discussion on
t hat ?

HONORABLE TOM GRAY: Are you sure you want
tolimt it to just nmotions for rehearing?

CHAI RVAN BABCOCK: Well, what would you add
to the list?

HONORABLE TOM GRAY: | generally find that
peopl e don't agree to sanctions notions or to dismss
their appeal for |ack of sone procedural conpliance; and
while Richard is correct in the enforcement nechani sm used
at the various courts | think you will find varies

dramatically, if it's there in the rule book as a rule |I'm
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inclined to endeavor to enforce it; and it creates a
certain anount of problems if it's there and not enforced
or selectively enforced.

CHAI RVAN BABCOCK: Ckay. Any ot her
comments? Well, let's stay focused on what's in front of
us, which is whether we're going to elimnate it for
notions for rehearing. It's been noved and seconded.
Anybody want to say anything else about it? Frank

MR. G LSTRAP: Every time |'ve dealt with
this issue, for exanple, the local rules on elimnating a
certificate of conference for summary judgnments, sonetines
judges have a different view, and | just wondered how t he
judges -- | nean, | think froma practitioner's point of
view, it's pointless. | mean, why on earth woul d anyone
agree to the notion for rehearing? But maybe judges have
a different view, | don't know.

HONORABLE BOB PEMBERTON:  Well, 1'I1 chine
in too both as a forner practitioner and as a judge. As a
former practitioner, you do have the occasi onal case where
the court nekes a nisstatenent sonmewhere or an error that
both parties agree just got bollixed up, and you know,
|"ve actually had where we had agreed notions for
rehearing in one appellate court. |It's rare, adnmttedly,
but it mght happen, and it might -- there m ght be sone

benefit conceivably conpelling the parties to make that
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phone call and see if they can fix it. Mght apply one
percent of the tine. That would be just one observationa
experience | had.

As far as how we enforce it, |'ve never
turned in a notion for rehearing to see if the certificate
is signed, if there is one, and, you know, | woul d suspect
that nost judges would not find a notion to strike a
notion for rehearing for failure to contain a certificate
of conference.

HONORABLE SARAH DUNCAN: The problem |
think, is not judges. |It's clerks. As Chief Justice Gay
says, if it's in the rule book they feel conpelled to
enforce it, and they will kick a notion for rehearing back
because it doesn't have a certificate.

CHAI RVAN BABCOCK: Carl os.

MR. LOPEZ: Paula and | were just joking
about | used to say | guess in seven years | never had
anybody agree to an MSJ agai nst them but she kind of, you
know, played devil's advocate and there was one tine when
she for tactical reasons -- there was one defendant she
want ed out, so nmaybe it happens in one third of one
percent of the cases, but | never saw anybody agree to a
di spositive MSJ agai nst them

CHAI RVAN BABCOCK:  Sar ah

HONORABLE SARAH DUNCAN:  And just by

D Loi s Jones, CSR
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elimnating the requirement of a certificate of conference
in a nmotion for rehearing doesn't nean you can't have an
agreed notion for rehearing.

HONORABLE BOB PEMBERTON: Ri ght.

HONORABLE SARAH DUNCAN: It just neans you
don't have to put the certificate of conference in there.

CHAI RMAN BABCOCK: Justice Hecht, do you
want to comment ?

HONORABLE NATHAN HECHT: Well, | was going
to echo what Bob said. | think it's nore than one
percent, but frequently in our Court after opinions have
i ssued soneone will file a nmotion and say, "You've got it
conpletely wong, but No. 2, change this sentence; No. 3,
change that sentence; No. 4, you should take this cite
out"; and frequently the other side will agree to sonme or
all of that; and it's useful to know that, although you
can call for response, of course, but | guess we al ways
would. But it's not conpletely usel ess because you' re not
al ways just asking the other side to agree to the opposite
result, but probably frequently you are.

CHAI RVAN BABCOCK: (kay. Jane, what do you
t hi nk?

HONCRABLE JANE BLAND: Well, | think they're
unnecessary. | don't think that -- if there are going to

be substantive changes to the opinion then it's likely
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that you woul d ask for a response and get it hashed out
that way, and it's one step that apparently the Bar has
sonme problens conpleting, and | just think it's
super f | uous.

CHAI RVAN BABCOCK: Ckay. Any ot her
comrents? Yeah, N na.

MS. CORTELL: We did have a situation where
there was sonet hing that needed to be corrected in a Texas
Suprenme Court opinion, and both sides came together on an
agreed notion for rehearing. | suspect that woul d have
happened wi thout the requirenent, either in the way that

Jane just mentioned, which is one party does it, then the

ot her cones back, or you just call. So even though |'ve
seen it and been a part of it, | don't know that we need a
rule for it. | think that would have worked its way out
anyway.

CHAI RVAN BABCOCK: kay. Yeah, Judge
Sul l'ivan.

HONORABLE KENT SULLI VAN:  Sone of the
appel late judges that |'ve talked to seemto have a very
strong opinion about it. | have personally been told not
to return to Houston unless this gets changed.

CHAI RVAN BABCOCK: If it is changed or is
not changed?

HONORABLE KENT SULLIVAN:  No, if it doesn't

D Lois Jones, CSR
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HONORABLE TOM GRAY: See, now | changed ny
vote if | don't want you to go back to Houston

HONCRABLE KENT SULLI VAN: | do wonder if we
want a rule that everyone seens to agree -- in other
words, they really require in every case this be done,
this be done whenever it seens to agree it is the
extraordi nary and very unusual case, which is infrequently
used.

CHAI RMAN BABCOCK: Justice Bl and.

HONORABLE JANE BLAND: And Pam Baron is not
here yet, is she? At the appellate section conference
| ast June this topic cane up during a panel of Suprene
Court justices, and there was quite a dial ogue between the
audi ence and the Court, and the justices who were there
kind of said, "Well, you know, you don't -- we don't
really see why we" -- you know, and just the sense that |
got fromthe roomwas that the practitioners felt like it
was unhel pful and, you know, added an extra step, and
think that --

HONORABLE STEPHEN YELENOSKY: Speak of the
devi | .

HONORABLE JANE BLAND: Pam were you there
at the appellate practice conference | ast June when the

thing about notions for rehearing cane up, the certificate

D Loi s Jones, CSR
(512) 751-2618

12464



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12465

-- I'msorry, the certificate of conference on notions for
reheari ng?

MS. BARON: | know | was there. You know,
|"ve heard so nmany conversations about that subject.

HONCRABLE JANE BLAND: Well, because | was
trying to convey a sense of what the appellate Bar thought
of it, and | just said nmy inpression fromthe roomis not
much, fromthe roomat that conference was not nuch.

M5. BARON: That's absolutely correct,
because in 99.9 percent of the cases it's a neaningl ess
gesture. It requires you to take an extra step to file a
noti on for rehearing, which you already have only 15 days
to file. Counsel, |I've never had anybody agree to a
notion for rehearing that | have filed to change the
judgrment of a court of appeals. |It's very unlikely it's
going to happen; and if they, in fact, agree with sone
smal | probl emyou have with a court of appeal s opinion,
they can wite a letter and tell the court, "Wll, maybe
you should fix that" in response to notion for a hearing.

So all those issues can get resol ved anot her
way, and it has been a problemfor nany people in that the
court of appeals feel that they are obligated to not file
the notion for rehearing if it doesn't have a certificate
of conference, and it sl ows many cases down.

CHAI RVAN BABCOCK: (Ckay. Stephen

D Loi s Jones, CSR
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MR TIPPS: | sinply want to note for the
record that this seens to me to be so obvious that it
sinmply proves that this group can debate anything for at
| east 15 minutes.

CHAI RVAN BABCOCK: Well, we haven't quite
got to 15 yet, but I know we can get there.

M5. BARON: | think last time we treated it
as so obvious that we didn't need to debate it, and we did
recormend it to the Supreme Court, and it was not included
in the rules, so..

CHAI RVAN BABCOCK: Well, we're back

HONORABLE SARAH DUNCAN: It was twi ce.

M5. BARON: So this time we want to try
extra especially hard.

MR. LOPEZ: Called "padding the record.”

CHAI RMAN BABCOCK:  Yeah, Justice Patterson

HONORABLE JAN PATTERSON: |'mvery sorry |I'm
| ate because | agree with Pam whol eheartedly on this
i ssue, and that was exactly the problemlast tine, is that
people viewed it as sort of a nonissue that it didn't
af fect anybody. |If it affects anybody, it's -- and
apologize if I'"'mrepeating this, but the clerks. It
causes a lot of extra calling and paper work and foll ow up
on behalf of the clerks. They would like to get rid of

it. It's entirely unnecessary, and | really do urge the
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Supreme Court to change it. It's inportant to
practitioners and our court clerks.

CHAI RVAN BABCOCK: (Ckay. Are we ready to
vote on this? Keep it under 15 nminutes, so if anybody
wants to say anything nore.

There we go. Now we're talking. Al right,
Bill.

PROFESSOR DORSANEQ  Maybe we ought to
suggest that it's possible for it to be done differently
in the court of appeals than in the Suprene Court in order
to avoid what appears to be Supreme Court hostility to
elimnating the certificate.

CHAI RVAN BABCOCK:  Pam

M5. BARON: Well, that's very ironic because
ny understanding is that in the Suprene Court you can
actually file a notion for rehearing without a certificate
of conference. That's not true? That was ny
under st andi ng.

CHAI RVAN BABCOCK: kay. So that approach
woul d be laced with irony.

PROFESSCR DORSANEO: Well, at |east the
suggestion is on the record, and that's probably
sufficient.

CHAI RVAN BABCOCK: Ckay. Anything el se?

Okay. The proposition is to amend TRAP Rul e 10.1(a)(5) by

D Loi s Jones, CSR
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deleting the requirenent that a certificate of conference
be contained in the notion for rehearing. So everybody in
favor of deleting that requirenent fromthat rule raise
your hand.

In a rare showing of unanimty, 24 to O.

HONORABLE NATHAN HECHT: You didn't call for
the nays.

CHAI RVAN BABCOCK: Yeah, because everybody
had their hand up.

HONORABLE JAN PATTERSON: | think Stephen
intimdated the vote, actually.

MR TIPPS: It was 9 to 14.

HONORABLE TOM GRAY: Chip, can | nake one
observation, that since Rule 49 specifically deals with
notions for rehearing, that it mght be a better place to
put it there, is sinply that the notion for rehearing does
not require a certificate of conference as opposed to
trying to create an exception over under Rule 10.

CHAI RVAN BABCOCK: But then you're going to
have two rules in conflict.

HONORABLE TOM GRAY: And we clearly know
that the one that is nore specific deals with the problem

MR LON Cearly?

HONCRABLE TOM GRAY: | never use that word.

CHAI RVAN BABCOCK: Bil | .
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PROFESSCR DORSANEO: This has to be drafted
and | think looking at 49 would be a good idea. Maybe we
could work it together.

CHAI RVAN BABCOCK: (kay. Here is sonething
that can get our blood racing, court of appeals transfers,
precedent fromthe transferring court.

PROFESSCR DORSANEC: Can we save that one
until last?

CHAI RVAN BABCOCK:  Sure.

PROFESSCR DORSANEO. Because | think that
you may find out that that is nore exciting than you
antici pate.

CHAI RVAN BABCOCK: No, no. | wasn't being
facetious. | do think it will be a good di scussion.

PROFESSOR DORSANEO | would prefer to go to
the revisions -- proposed revisions of Rule 25 related to
Cvil Practice and Renmedi es Code section 51.014(d) through
(f), and | did a nenorandumthat's dated Decenber 30
2004, building on the work that we did at the August 2004
neeting. Does everyone have a copy of that? | think
there are sone on the table over there if you don't, but
to refresh your recollection, in 2001 the 77th Legi slature
adopt ed a nunber of provisions at the end of Cvi
Practice and Renedi es Code section 51.014 providing a

procedure for a permi ssive appeal of an interlocutory

D Loi s Jones, CSR
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order that's not otherw se appeal abl e.

The mechani cs of the statute are not
conpletely clear on the face of the statute, although the
statute does provide that you get a district court order
for the interlocutory appeal, but the parties nust agree
to that order and then within 10 days after that order is
made, the district court order authorizing the
interlocutory appeal, the court of appeals is requested to
permit the appeal to be taken fromthat order. So pretty
much all the participants in the process need to agree
that this appeal is appropriate.

There have been a nunber of cases, probably
seven or eight at this point, where counsel has attenpted
to take an appeal under these provisions, and | don't
thi nk anyone has been successful at least on the first
attenpt, because the procedure does not appear in the
statute as to how you get perm ssion fromthe court of
appeal s, what you file, and how that process works.

I think many courts of appeals have said
that we need a rule to explain the procedure so that the
statutory | anguage can be made, you know, mneaningful. In
August of this year | presented a draft to the commttee
whi ch needed consi derabl e renedial work as a result of
what | |earned at the August 2004 neeting, and this

nmenor andum dat ed Decenber 30, 2004, is a byproduct or a
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result of ne going back through the transcript and
followi ng what this committee directed me to do at that
neet i ng.

CHAI RVAN BABCOCK:  Yeah

PROFESSOR DORSANEOQO  And | think we can go
through it pretty quickly, although |I shouldn't say that
because that's probably the kiss of death, but the first
thing 1'll say is please turn to Rule 12.1, and | don't
know whet her this one is controversial. [It's on page one.
Rule 12.1 is --

CHAI RVAN BABCOCK: Bill, before you do that,
let me just for the record clarify that the Gvil Practice
and Renedi es Code provision that we're dealing with is
section 51.014.

PROFESSOR DORSANEO:  Yeah

CHAI RVAN BABCOCK: There is a typo both in
the agenda and --

PROFESSOR DORSANEO My title, yes.

CHAI RVAN BABCCOCK: -- on the title of the
meno. So it's 51-014.

PROFESSOR DORSANEQ  Thank you, Chip. 12.1
whi ch provides for docketing the case in the court of
appeal s doesn't yet tal k about a petition for perm ssion
to appeal, and | think Chief Justice Gay suggested that

12.1 needed to be anended to provide for the petition for
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perm ssion to appeal, so the suggestion is, assum ng that
we go with the title "petition for permission to appeal”
in order to facilitate the appeals, pernissive appeals,
under 5.104(d) through (f), is suggested to be added to
12. 1.

"Upon receiving the copy of the notice" --
it should say "of appeal"” -- "the petition for perm ssion
to appeal the petition for review, the appellate court
cl erk must endorse on the docunment the date of receipt,”
and basically docket the case. And | apologize for it
saying "notice on appeal," but | think that shouldn't have
di stracted anyone too nuch.

So | don't know whether we need to take a
vote on that, M. Chairman. | don't necessarily think we
do. It seens to followif we go ahead and do the rest of
it.

CHAI RVAN BABCOCK:  Yeah. Anybody want to
discuss it or opposed to it?

MR MUNZINGER: | don't want to discuss it.
I just want to ask a question because | don't have the
statute in front of nme. Are the words "petition for
permi ssion to appeal ," is that what it is denominated in
the Civil Practice and Renedi es Code?

PROFESSOR DORSANEO: No. No. In the CGivi

Practice and Renedi es Code 51.014(f) tal ks about an

D Loi s Jones, CSR
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application nade to the court of appeals that has
appel l ate jurisdiction. It talks about an application
much in the sane manner as nmany nodel acts call things
applications, and we could call this an application. That
wouldn't really offend ne very nmuch. It tends to be
called a petition in the Federal system and it |ooks a
lot like a petition for reviewin the way that it would be
formul ated, or would | ook that way.

My suggestion is to call it a petition
rat her than an application for those two reasons. One,
that whenever a statute says "application,”" it's kind of
not really saying you should call it an application. It's
| eaving the matter up to sonmeone el se to decide what to
call it, and it looks nore like a petition than anything

el se, and why add in some other kind of thing. Jeff Boyd

said he wanted to call it an application, too, at one
poi nt .

MR. MUNZINGER: |'m not |obbying for either
word. |I'mjust trying to make it clear to the

practitioners who don't spend their lives in the appellate
courts that we now have this procedure for a permssive
appeal and that that's what this |anguage refers to, and
that's why | asked if it was a word or termof art. It

m ght want to say "the petition for perm ssive appeal." |

just want to be sure that we don't cause confusion wth

D Loi s Jones, CSR
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the | anguage, and | don't want to spend a |lot of time on
it, but --

PROFESSOR DORSANEQ The | anguage is the
same | anguage that | proposed to be used in 25.2, which
tal ks about a petition for pernmission to appeal. | don't
think there could be too nmuch --

MR MUNZINGER: That's fi ne.

PROFESSCR DORSANEO: This is for clerks
anyway, and | don't think there could be any nore
confusion than there normally woul d be.

MR. MUNZI NGER: You've answered my question

Thank you.

CHAI RVAN BABCOCK: Well, you know, as
someone who does this sonetines, | nean, you do want to
know what to call it. You know, when you're filing

sonmething in court, what are you going to put in the
caption, and petition for perm ssion to appeal is as good
as anything el se.

MR, MUNZI NGER:  Sure.

CHAI RVAN BABCOCK: |s there any contrary
| abel that is in -- | haven't seen one in 51.014, but --

MR. BOYD: Chip, I'll coment. This
51.014(d), (e), and (f), no offense intended to our
friends at the Legislature, it's just very confusing, not

well witten, particularly when you tal k about when it
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refers to "the order," because it's very unclear which
order they're tal king about, the one to be appeal ed, the
one fromthe district court allow ng appeal

| think this is going to cause a | ot of
confusion if we don't give clarity in this rule, and ny
viewis in order to provide the nbost possible clarity, we
ought to track what the statute says as long as it doesn't
add to the confusion. So, for exanple, the statute says
that -- the statute refers to it as an application nmade to
the court of appeals for this order permtting the
interlocutory appeal. | think it's just clearer if we
call it an application for perm ssion to appeal and track
the | anguage of the statute.

CHAI RMAN BABCOCK:  Sarah. Justice Duncan

HONORABLE SARAH DUNCAN: | agree, because
can see sonebody out there having the statute in front of
them and having the rule in front of them and sayi ng,
"COkay, the statute tells ne to file an application. The
rule tells me to file a petition, so I'"'mgoing to file
both." So why not just call it what the statute calls it,
an application?

PROFESSOR DORSANEQ | don't really care
that much, although I woul d wonder about such persons.
Part of the reason to take --

CHAI RVAN BABCOCK: That's a nasty dig.
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PROFESSCR DORSANEO:. Part of the reason for
the language is it's nonkey-see-nbnkey-do the Federa
| anguage, which tal ks about petition for permission to
appeal , and | think nany people would look to the -- in a
sense, to the Federal body of |law that deals with this in
trying to work their way through it. Well, maybe not in
every part of the state they wouldn't, but --

CHAI RVAN BABCOCK:  No, I'msort of with
Sarah on this one. You're going to |ook to your own
statute; you're not going to look to the Federal statute.

PROFESSCR DORSANEOC:  Well, this would be our
own rule, which is as good or better than the statute.

CHAI RVAN BABCOCK: Yeah. Ckay. Richard.

MR. ORSINGER: Are we prescribing any page
[imtations or anything like that?

PROFESSCR DORSANEO: Yes. Let's do this
petition/application thing and then we'll get onto the
rest of it, if you don't mnd ne being slightly rude.

MR. ORSINGER If we are going to treat this
like we do other petitions with the page limts and the
contents that are required then I think it's helpful to
have the name "petition" so that it takes the practitioner
to the concept of what the petition is for an origina
proceeding or a petition for review fromthe Supreme

Court.
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If it's not going to be a petition that has
the sane kind of contents and page | engths then | think
that it may confuse people to use the word "petition" here
if we're thinking of application as nuch briefer and
doesn't contain the normal sequence of subparts.

PROFESSOR DORSANEOQ  Ckay. | understand
your point now. The provisions of this proposed rule
operate independently flromeverything else. So in a
sense it doesn't need to be called "petition," but on the
other hand, what it really ends up looking like is a
petition, particularly a petition for a review. | don't
think this is a huge issue, whether it's called petition
or application and would just as soon see --

CHAI RVAN BABCOCK: Move onto the others.

PROFESSOR DORSANEQ  Yeah, get ny direction
whet her to cross out one word and add another and just go
on.

CHAI RVAN BABCOCK: Judge Benton.

HONCRABLE LEVI BENTON: |I'min favor of
calling it petition, and I1'd ask the Court to just ask the
Legi sl ature to change the statute since they' re about to
reconvene. | mean, it's that sinple to have consi stency.

CHAI RVAN BABCOCK:  Buddy.

MR LON Howis this -- what are the

procedures in line, and that just shows ny ignorance on
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the appel |l ate process, but where you agree -- you know,
there was a statute before this where you and | can agree
that we shoul d appeal, and the court -- you know, we've
got a question of |aw and neither one of us want to go
forward until that's decided and by agreement. What do
you call that, and are there rules in our present rules
that say when things are due, and does the court of
appeal s have to take that? Were the parties can agree.

MR. ORSINGER That is this procedure,
Buddy. We are witing those rules for the first tine.

MR LOWN (Ckay. Because | did that, and
that wasn't the first tine | didn't know what | was doi ng,
but it wasn't real clear. W got it to the court of
appeal s and they took it, but --

MR. BOYD: Interlocutory wthout a statute?

MR LON No. There is a statute that says
if both parties agree you can petition the -- it's been
there for several years

HONCRABLE JAN PATTERSON: It's not well

publici zed.

HONORABLE SARAH DUNCAN: That's this
stat ute.

MR ORSINGER W're trying to wite those
rul es.

MR LON | thought this statute was one

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12479

where only one party can do it.

PROFESSOR DORSANEC:  No

MR. ORSINGER. No. W are doing now what
you said needs to be done.

MR. BOYD: We're doing now what you said you
did years ago

PROFESSOR DORSANEQ  Maybe | shoul d correct
ny statenent to nobody has done this successfully to say
that no one in a reported case has done it successfully,
but Buddy Low has.

MR. TIPPS: Tracy and | have done it
successful ly.

CHAI RVAN BABCOCK: (Ckay. Let's get 12.1 out
of the way. Are we going to call it petition or
application?

MR. G LSTRAP: Vote.

CHAI RVAN BABCOCK: O bot h?

MR. G LSTRAP: Vote.

CHAI RMAN BABCOCK:  Justice Duncan

HONORABLE SARAH DUNCAN: | was just going to
suggest maybe we should just go through all the rules so
that peopl e would know what the procedure is going to be.

PROFESSCR DORSANEO.  Uh- huh.  That makes
sense.

HONORABLE SARAH DUNCAN:  And then --
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CHAI RVAN BABCOCK:  Then cone back?

HONORABLE SARAH DUNCAN:  Yeah. | think that
woul d answer sone of the questions that have been asked.

CHAI RVMAN BABCOCK:  Yeah. Okay, Bill, let's
go to the next. Let's go to 25.

PROFESSCR DORSANEO:  Well, the first issue
is where to put this animal, and it appears in the Federa
rul e book as a separate rule, standalone rule. Qur rule
book could treat the appeal by perm ssion that way, but it
seened nechanically better to ne to try to |oad the appea
by permission into Rule 25, and | don't feel strongly
about that, and that's nore of a nechanical thing, but
that's where | put it.

Now, that requires a small change to 25.1
and current 25.2. The change to 25.1, as indicated on
page two of the nmenmobrandumis to identify in 25.1 that
we' re tal king about appeals that don't require perm ssion,
appeals to the courts of appeals as of right; and the
adjustnent is made by adding that |anguage to the
subheadi ng or the heading for 25.1.

Now, when | | ooked at 25.1(a) and | conpared
25.1(a) to the Federal rule book fromwhich it was taken
to begin with, it seened to ne that it would al so nake
sense to add the words that are underlined at the end of

the first sentence to nake 25.1 parallel in the sense that
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it talks about timng with new 25.2. So | added the words
"within the time allowed by Rule 26." That |anguage, |
don't know if that was in our original draft of the rules
or not, but it's in the Federal rules, and it seened to me
to nake sense independently.

Now, of course, neither of these two things
are necessary, and they are prelimnary, but these two
little changes are made in order to fit the appeal by
perm ssion into the Texas rul e book and make it |ook Iike
it's not what it is, whichis a kind of latter day w ng
added onto an architectural design that didn't contenpl ate
such a procedure to begin with, and I don't know whet her
that needs to be anything nore than introduction, and I'|
just kind of go on.

The nmeat of the coconut is 25 point -- |
will add there is a 25.2 now, and that's crimnal cases,
and ny suggestion is to change 25.2 crininal cases to
25.3. | don't know whet her the Court of Crininal Appeals
woul d have trouble noving down in Rule 25 to .3 from.2
and, frankly, 25.2 as proposed could be not only in a
separate rule, it could be in a separate subsection of 25
Being a civil lawer, |I'mnot too concerned about current
25.2, so | noved it down to 25.3, and | don't know whet her
that's an issue or not.

HONORABLE TOM GRAY: You keep | ooking at ne.

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

As far as nmy preference is not to ness with the nunbering
on 25.2 because we have a trenmendous vol ume of cases --

PROFESSCR DORSANEO  Ckay.

HONCRABLE TOM GRAY: -- dealt wth under
that rule, and I would prefer not to ness with that.

HONORABLE SARAH DUNCAN: | agree. | also
want to ask the question, by putting "within the tine
all owed by Rule 26" in 25.1(a) doesn't that nmean we're
going to have to also amend Rul e 267

PROFESSOR DORSANEQ No. Because 25.1 only
deals with appeals as of right.

HONORABLE SARAH DUNCAN: Right. Ckay.
Never mind. You're right.

CHAI RVAN BABCOCK:  Frank.

12482

MR. G LSTRAP: WII| 25.2 ever be governed by

Rul e 267

PROFESSOR DORSANEQ Only by
cross-reference, so the answer really is no.

MR. G LSTRAP: Ckay. Ckay.

PROFESSOR DORSANEQ That's part of the
architectural problem

CHAI RVAN BABCOCK: Ri chard.

MR. ORSINGER | favor having a separate
rule for this. This is kind of a hybrid between an appeal

and an original proceeding. It's not something you do as
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a matter of right. It's sonething you have to have the
perm ssion of the appellate court, and to ne the Rule 25
on perfecting appeal suggests that you're tal ki ng about
somet hi ng that happens as a matter of right, and this is
just the procedure you do to nake the right mature and to
give you all the entitlenents that are acconpanying it.

I don't see that you're perfecting this
appeal. | think you' re making a petition for pernission
to do sonething, and it's not -- it's sufficiently
distinct fromappeal as a matter of right that | would
prefer to put it inits ow rule and then we can elimnate
the i ssue about renunbering the crininal section

PROFESSOR DORSANEC: That nakes sense, but
in our Garnerized system | think what's contenplated for
the addition of newrules is to add a new subsection 25,
or whatever nunber you're using, point sonething or
another into the structure rather than going and naking a
Rul e 25a, point 1, et cetera. |'mnot sure about that.

Justice Hecht, what do you think about the
design structure? And when | did the original appellate
rules | left sone nunbers, nunber gaps. | don't know if
we have any nunber gaps anynore, but | left sonme nunber
gaps where you would go fromone section of the rules and
there woul d be sonme nunbers not used, held in reserve

until you went to the next section
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I don't think that's the structure anynore.
The idea is that you're going to add a point sonething
else, and | don't nmind adding this point sonething el se at
the end of 25. |Instead of 25.2 it could be 25.3. That's
not a big issue if there are other concerns as expressed
by the -- by Justices Duncan and Gray. | nean, that's not
a big problem Although it doesn't |ook as pretty to ne

that way, it will be fine.

HONORABLE NATHAN HECHT: | think in answer
to that question, | think it would be better to put it as
25.3. | think it would be -- even though logically it

woul d be two, | think we ought to try to disturb the
nunbers as little as possible.

I have another question, too, which is,
architecturally | think we should not disrupt or be any
nore different fromthe current procedure than we -- than
is necessary so that everything we're doing is sonewhat
famliar within the current schene of things, and so | was
thi nki ng about in a direct appeal to the Supreme Court we
follow -- you don't have that as of right, and so the
parties appeal as if they -- as if appealing to the court
of appeals and then they file a jurisdictional statenent,
and the Court may or may not take the appeal either
because we don't think we have jurisdiction or because we

just don't want to take the appeal and we think the court
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of appeals should look at it first, and | wonder if this
isn't -- if this new procedure isn't as simlar enough to
that that it wouldn't be advisable to have the party file
a notice of appeal acconpanied by a notion to allow the
appeal , and therefore, |eave nost of 25.1 like it is and
add sonething to 26 that says you've only got this nuch
time to do it in these kind of cases and draft it on that
way rather than a separate section

PROFESSOR DORSANEQ | thought about doing
it that way, and | didn't really go through and exam ne
doing it that way. If | had a reason, if | can make up
one now, it would be because of the trial court mechanics
that require an order fromthe district judge authorizing
the appeal to begin with, so you would be -- if you
started it with a notice of appeal then you'd have to have
the notice of appeal be sonmewhat different from an
ordinary notice of appeal, and | don't know how rmuch you
save by reversing the order of the request to the court of
appeal s being the first docunent that's filed or a notice
of appeal, but it certainly could be drafted that way.
That woul d be feasible.

HONORABLE NATHAN HECHT: Well, the advantage
is you would file a notice of appeal just |like you always
do on a different time frame, but then you would add on

and say "but the notice nust be acconpani ed" or "nust be
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fol |l owed by" or whatever, a notion or petition or
application that sets out this stuff. |'mjust wondering
about that.

CHAI RVAN BABCOCK: Ri chard.

MR, ORSI NGER. What about putting this under
Rul e 28 for the accel erated appeals rule? Because this is
an accelerated appeal. |It's just a special brand of
accel erated appeal, and the rest of the rul es of
accel erated appeal will apply once it's granted, and it's
a nore |logical place to | ook because that's where you're
| ooking for the appeal of interlocutory orders anyway, and
woul dn't this be a better fit if it were a conponent of
the rule on accel erated appeal s rather than a conponent of
the rule for final judgnments?

PROFESSOR DORSANEO: That's a possibility

too. Now, first of all, Rule 28 says very little about
accel erated appeals. OCkay. | nean, it doesn't really
tal k about how you perfect those appeals. It contains

al nost no useful information, frankly; and if you wanted
to do that, I would change Rule 28 to tal k about how you
perfected an accel erated appeal and renmove sone of that
material from 25 and 26 where nost of that information
appears. And the other issue that we had, which |I don't
know whet her it was conpletely voted on at the August

neeting, is to whether this would be an accel erated appea
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or whether it would be an ordinary appeal with respect to
t he bal ance and the tinetables.

In this draft | put it down as an
accel erated appeal, but I'mnot sure that that issue was
really ever resolved by the committee as to whether it
ought to be an accel erated appeal under an accel erated
timetable, slightly faster than the ordi nary appeal .

MR LON And under 12 it's a discretionary
appeal

CHAI RMAN BABCOCK: Justice Duncan and then
Justice Patterson

HONORABLE SARAH DUNCAN: | think that m ght
not be a bad idea to put it under 28 because we've had a
ot of trouble with 28 and the paucity of procedura
provi sions for procedural appeals. | just had a case the
other day where | think | ended up disagreeing with a
whol e bunch of courts on whether you could have a notion
for extension of tine to file a notice of appeal in an
accel erated appeal. So it might not be a bad idea to just
put it under 28 and fix 28 now.

PROFESSCR DORSANEO:.  Yeah, and | think |
could fix 28 with a day's work, but it frequently turns
out that it takes nore than that.

CHAI RVAN BABCOCK: Justice Patterson and

t hen Frank.
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HONCRABLE JAN PATTERSON: The ot her
advant age of that approach, that is putting it in 28 as
Judge Duncan al so recomends, is that it avoids elevating
these interlocutory appeals to another category of civil,
crimnal, and interlocutory; and | think that there's an
advantage to that because it's not as though we want to
elevate its status, encourage it, avoid all of our other
procedures. So | think atnospherically or
architecturally, as Bill says, | think there is an
advantage there as well.

PROFESSOR DORSANEQ | think I could put it
in 28. | think that would be a good idea. This is not a
big deal, and it's stuck right here in the mddle as if it
is abigdeal. So putting it in 28 nakes sense and coul d
be done, but | think nmore would need to be done to 28.

CHAI RVAN BABCOCK:  Frank, then Stephen

MR. G LSTRAP: Well, | think it is a good
idea, but | like also the idea you floated with it of
taking the information out of 26 about interlocutory
appeal where it's kind of buried and putting it over into
28 where it's accessible and we can find it.

| also like the idea of clarifying this
probl em that Justice Duncan raised in the case she had and
the conflicting case out of Dallas, | think In re: DB that

the rules involving interlocutory appeals apply to al
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interlocutory appeals, even the statutory ones that are so
much of a problem and also clarify whether this really is
-- do the rules involving interlocutory appeals apply to
this procedure. | nean, it seems like we could -- it's
nore than a day's work, but it seens |ike that would
really be a healthy thing to do to resolve those problens
by meki ng this anmendnent.

PROFESSCR DORSANEO:  Well, M. Chairman, the
only thing we need to know i s whether the committee thinks
that this 51.014(d) through (f) should be an accel erated
appeal rather than an ordinary appeal. |If the commttee
thinks that, then nmoving it to 28 nakes perfectly good
sense, although it will require a little nore work to be
done.

CHAI RVAN BABCOCK: St ephen

MR TIPPS: Well, | like the way Bill has
done it for a couple of reasons. One, because | think
this basically tracks the way the Federal Rules of
Appel | ate Procedure address the issue; and the Texas
statute, while somewhat different fromthe Federa
statute, is clearly nodel ed on the Federal statute; and
also like it because it seens to nme that what we're
tal king about here is sinply a different way of perfecting
an appeal

Typically you perfect an appeal because you
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have a right to take an appeal by filing a notice of
appeal , and the big ambiguity here is that, well, you
can't really -- you're not entitled to file a notice of
appeal because you first have to get the appellate court's
perm ssion; and so it just seems to ne logical to draw a
di stinction between an appeal as of right on the one hand
and an appeal by permi ssion on the other and sinply to
clock in the nmiddle of Rule 25 the explanation for how you
first go about asking for and securing perm ssion fromthe
court of appeals to appeal; and then once you have secured
that perm ssion you then fall into the -- your appea
becones a normal appeal and you file the notice of appea
and the briefing schedule is the sane and that sort of
thing. So | like the way this is proposed.

HONORABLE JAN PATTERSON: But why woul dn't
it always have sone accel erated features, Stephen?

MR TIPPS: | rmean, | think whether it's
accelerated or not is a separate question.

HONORABLE SARAH DUNCAN:  Well, but --

CHAI RVAN BABCOCK: Go ahead, Justice Duncan

HONORABLE SARAH DUNCAN:. It is a separate --
| agree with you, Stephen, that it is a separate question,
but it's sort of architecturally the question, because
once we decide it is accelerated we would know where to

put it. Once we decide it's not accel erated we know where
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to put it. So maybe we should just take an up or down
vote on is this going to be an accel erated appeal, and
would Iike to nake it a pitch as -- you-all all know how
much | hate accel erated appeals, but | would Iike to make
a pitch that the whole purpose of this statute is to
accelerate the process in the trial court, so as nuch as |
hate it, | think it ought to be accel erated.

CHAI RMAN BABCOCK:  Frank

MR. G LSTRAP: Well, it's also interlocutory
appeal. | nean, clearly it's that. It is an appeal of
sonet hing other than a final order, and the Federal courts
don't have that. They handle the interlocutory appeals
under this collateral order docket, so --

PROFESSOR DORSANEO  No, that's not right,
Fr ank.

MR MUNZI NGER  1292(b).

PROFESSOR DORSANEQ  Yeah. And 1292(a) is
like our law generally with taking tenporary injunctions
and the |ike.

MR. G LSTRAP: Ckay. It seenms ne to nake
sense to put it in here where we already deal with an
appeal of interlocutory orders in 28. Now, whether it's
an accel erated appeal or not, that seens to me to be |ess
important as it's an interlocutory appeal and ought to be

unped in with all the others under 28.
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CHAI RVAN BABCOCK:  Sar ah

HONORABLE SARAH DUNCAN:  Well, that's what
was just thinking, was maybe -- I'msorry. |'m having
troubl e seeing today. Maybe part of the problemis that
28 is entitled "Accelerated appeals in civil cases.”
Maybe 28's title should be "Interlocutory appeals in civi
cases."

PROFESSCR DORSANEO.  Well, there are a |ot
of Rule 28 issues, including the one we tal ked about | ast
time potentially about term nation of parental rights,
whet her they're final orders or they're not final orders;
and there may be nore to be done on 28; but, myself, if
this is going to be treated as an accel erated appeal, it
ought to be treated in the accel erated appeal rule; and
maybe | didn't get that far in ny nental process when
was working on this before the end of |ast year; but
that's what | think today, that it woul d make better sense
to put it over in 28.

CHAI RVAN BABCOCK: Well, 28.1 says, "An
appeal froman interlocutory order when allowed will be

accel erated," so that doesn't admit to any exceptions,
does it?
PROFESSCR DORSANEC: 28 needs to be

redrafted.

CHAI RVAN BABCOCK:  Ckay.
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PROFESSOR DORSANEOQ Ckay. But it wouldn't
be that huge of a deal. Like that sentence.

CHAI RVAN BABCOCK: Ri ght.

PROFESSCR DORSANEC: | don't know how
hel pful that is, that sentence.

CHAI RVAN BABCOCK: Wl |, but on the issue of
whet her or not the pernissive appeal s under 51.014 are
going to be accelerated or not, this |anguage woul d seem
to cover that, wouldn't it? | mean right now, today.

No?

PROFESSOR DORSANEC: But | don't know if
that | anguage is very neani ngful because you need to go
and read the other rules to figure out what it is you're
supposed to do. GCkay. W have a lot of statutes that say
that things are supposed to go faster than other things,
and that doesn't necessarily nmean anyt hi ng.

CHAI RVAN BABCOCK:  Buddy.

MR LOW Isn't every appeal an appeal from
an interlocutory -- every perm ssive appeal. |If it's by
right it's by final judgnent, so if it's first it's
discretionary. That's got to be froman interlocutory
order. If it's interlocutory then it's an accel erated
appeal by 28, and why wouldn't it go there? | nean, it
just follows.

PROFESSOR DORSANEO. That mmkes sense, and
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51.014 is about nonfinal orders fromtop to bottom

HONORABLE SARAH DUNCAN:  Uh- huh.

CHAI RVAN BABCOCK: Judge Chri stopher

HONORABLE TRACY CHRI STOPHER:  Wel |,
certainly froma trial judges's point of view when they're
asking for our pernission to appeal from an order, you
woul d want it to be accel erated because you don't want the
case to sit there for the normal length of an appeal. You
woul d want a faster decision to the question that you' ve
agreed to have them appeal

CHAI RVAN BABCOCK: (Ckay. Richard Munzi nger
Sorry.

MR. MUNZI NGER: The way Bill has drafted
this he has -- | think, and | don't spend a lot of tine in
the appellate rules, but you have different tinetables and
brief, nunber of pages, and what have you for an appeal by
perm ssion than you do for other appeals; is that correct?

HONORABLE SARAH DUNCAN:  Yeabh.

PROFESSCR DORSANEC:  Yes and no. | mean
once it gets to be -- once you get perm ssion then it
shoul d be | ooking just |ike any other accel erated appeal
Once you get permission, but there is this process built
into do briefing --

MR. MUNZI NGER: To get the perm ssion?

PROFESSOR DORSANEQ -- to get the
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per m ssi on.

MR MINZINGER: And it's in the appellate
court and then it's treated |ike any other appeal

PROFESSOR DORSANEOQ  Ri ght.

MR, MUNZINGER: Al right. Thank you

CHAI RVAN BABCOCK: O si nger.

MR ORSINGER If |I'mnot m staken, |
haven't done one of these in the last year or two, but the
process of getting the record and the process of briefing
is accelerated for an accel erated appeal, but the process
of disposition, the setting for oral argunent and the
witing of the opinions is ordinary. |Is that right, Judge
Gray, or is there an accel erated disposition once you get
everything? There is an accel erated disposition?

HONORABLE SARAH DUNCAN:  Yeah.

MR. ORSINGER. What does that nean? Are you
entitled to get scheduled for oral arguments earlier than
sonmebody who has been waiting a few nonths?

HONORABLE JANE BLAND: Yes.

MR ORSINGER Al right. Well, then
this --

CHAI RVAN BABCOCK: |'m not sure the record
is clear on that. Justice Bland says you're entitled to
an earlier position.

PROFESSOR DORSANEOQ But the appellate rules
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aren't clear on that.

HONORABLE JANE BLAND: The appeal is
accelerated, and if it's an accelerated appeal, it noves
to the top of the subm ssion cal endar as soon as it is at
i ssue.

MR, ORSINGER |Is that true on the San
Ant oni o court, Sarah?

HONORABLE SARAH DUNCAN:  Yes.

MR ORSINGER: And the Waco court?

HONORABLE TOM GRAY:  No.

PROFESSOR DORSANEO. The rules don't require
that or that woul d nake perfect sense.

MR. ORSINGER Well, | guess ny point is --

HONORABLE JANE BLAND: It would require that
the appeal be accelerated. | don't know --

MR. ORSINGER Well, apparently it depends
on the court, but be that as it may, not only do you have
an accel erated record deadline and an accel erated briefing
deadline, but in some courts of appeals you have an
accel erated subm ssion and maybe a qui cker turnaround on
the opinion, which to nme is salutary if what you're trying
to do is stop a case in the trial court until you get a
question of law resolved. W would rather have that
answer in 3 or 4 nonths than in 9 or 12 nonths.

HONORABLE JANE BLAND: Whoa, whoa. | didn't
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four nonths.

MR. ORSINGER:. Well, on an accel erated
appeal you shoul d be.

HONCRABLE JANE BLAND: W shoul d be, but --

CHAI RVAN BABCOCK: Justice Gray.

HONORABLE TOM GRAY: | just go back to the
comment that | nade in August and | won't bel abor the
poi nt that we've got a trenendous nunber of places in the
statutes, the rules, the Constitution, interpretations of
what cases get what priorities; and every tinme you throw
anot her one of these in here with the |abel of
"accel erated" you are affecting the ability of an
i nternmedi ate appellate court or other courts to deal with
their dockets in the fashion of balancing a lot, and | do
nean a | ot, of conpeting factors.

When does an accel erated appeal in a case
for nmoney judgnent take precedence over determ nation of
parental rights, over a mandamus, over a crimnal case in
whi ch soneone has been -- is currently incarcerated versus
a crimnal case in which sonebody is out on appeal bond?
You' ve got a trenmendous nunber of factors that you are
trying to bal ance when you are working on any particul ar
case and then there's three different chanbers working on

t hat .
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At least in Waco | can tell you that
labeling it in one place or another will not nmaterially
affect the tine frane, but it will at |east cause pressure
to be applied to move it around; and as | said in August,
| ask for fewer of those inpositions on ny ability to
determne what | work on first as opposed to nore, and so
| don't like the | abel "accel erated appeal."

CHAI RVAN BABCOCK:  Frank

MR G LSTRAP: In this case | don't see that
these issues are quite as critical because everybody has
to agree before the appeal can take place. |If the trial
judge thinks that he doesn't want to wait, you know, nine
nonths for the First Court to rule, he just won't certify
it. If the Tenth Court says, "Well, we're already | oaded

up now, we don't need any nore of these," they just won't
take it.

That's what the Federal courts do. The
Fifth Crcuit just won't take your case, and they don't
take that many. So | don't see that it's that rmuch of a
problemw th this type of thing where everyone has to
agr ee.

CHAI RMAN BABCOCK: N na

MB. CORTELL: | agree with Frank that it's

the exception that we're going to have everybody agreeing

to an interlocutory appeal; but if everybody does agree
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and the trial court agrees, then | agree wth Judge
Christopher that it should be |abeled and given precedence
or priority as a accelerated appeal; but | will also say
that nmy anecdotal experience is that you're only really
tal king about a nonth or two earlier in disposition as a
general matter. | don't think you can get -- it's not
i ke you get imediate turnaround, but | still would be in
favor of treating it as accel erated.

CHAI RVMAN BABCOCK: Judge Benton

HONORABLE LEVI BENTON: These |ast few
comrents caused me to think that the rule should include a
provision for the trial judge to withdraw his or her
perm ssion and to have the case cone back, and there are a
nunber of reasons why you might want to do that. Let's
say another state has a simlar statute and a court of
that state has construed it. That is but one reason | can
think of; and if you're in Waco and it's -- or rather in
the First Court and they're just not -- they haven't set a
date for hearing, quit mucking with nmy case and give it
back to me, you know. So | think there ought to be a
provision to say, let's stop, bring it back to the tria
court.

CHAI RVAN BABCOCK: Judge Bl and. Justice
Bl and.

HONORABLE JANE BLAND: Levi, can't the
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parties if they think this is a fruitless effort can
dismss it?

HONORABLE LEVI BENTON: Well, what if the
parties don't think it's frivol ous, but --

HONCRABLE JANE BLAND:  Fruitl ess.

HONORABLE LEVI BENTON: Fruitless, but you
woul d still like to get the case disposed of. | mean, you
can have di sagreenent anongst the trial judge and counsel
| mean, if you'll just respond to that one exanple, let's
say Florida has a simlar statute and finally the Florida
Supreme Court weighs inonit. It may not be four
corners, but close enough where you have sone gui dance to
gi ve you an opportunity to go forth, get a trial record,
and go on.

CHAI RVAN BABCOCK: Ri chard Munzi nger

MR, MUNZINGER: | would be very reluctant to
give a trial court the ability to take the case away from
the appellate court after | had spent a trenendous anount
of my client's noney to get the case before the appellate
court to resolve a definitive question. There's no -- in
ny opinion, and respectfully, | don't think it's fair to
the parties who once have obtai ned pernission of the tria
court judge to spend all that tine and noney, to make
adjustrents in their business activities or whatever it

is. It may not be an autonobile accident case. It nmay be
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a trademark case. It may be a case that requires narket
changes and what have you. It could have sone
far-reaching effects, and to then suddenly have the rug
pul l ed out from underneath you, spend all that noney, and
have nmade your business judgnents because the judge says
the Florida Supreme Court ruled something I think is not
wi se, in all due respect, Judge.

HONORABLE LEVI BENTON:  You're overrul ed.

HONORABLE SARAH DUNCAN:  And you're
reversed.

HONORABLE JANE BLAND: If you | ook at how we
| ook at all appeals, there are often changes in the |aw,
Supreme Court, Texas Suprene Court decisions that apply to
pendi ng cases and sonetinmes pendi ng cases that are on
appeal. W don't typically stop everything and do a
do-over because there is sone change in the law. The
appeal continues, and the appellate court rules, and the
chips fall where they may, wherever the case happens to be
in the process, and I don't think you want to keep goi ng
back to square one. You know, once you've al ready gone
down the road and the train has left the station, you
don't want to, you know, backtrack. Overrul ed.

CHAI RVAN BABCOCK: Judge Chri stopher

HONORABLE TRACY CHRI STOPHER:  Well, |

actually disagree with Levi, too, because the few tinmes |
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have tried to get |lawers to agree to this, that's usually
-- first of all, that's usually unsuccessful. It's
usual ly sonething that | would |ike to have a deci sion on

CHAI RVAN BABCOCK: Ri ght.

HONORABLE TRACY CHRI STOPHER: And so |I'm
urging the lawers to agree to this procedure, and |'ve
only been successful once in getting the awers to agree
to the procedure, and that was because at the tine we were
going to appeal. They had a right to do an interlocutory
appeal on another order | was naking, so it nmade perfect
sense to everybody to take both of those issues up at the
same time, so you have that first line of defense, Levi
You don't have to agree to send it up to begin wth.

SO --

CHAI RVAN BABCOCK: Justice Gray and then
M ke Hat chel |

HONORABLE TOM GRAY: Unless 29.5 is being
tinkered with in this proceeding the trial judge has that
right. "Wile an appeal froman interlocutory order is
pending, the trial court retains jurisdiction and nmay make
further orders including one dissolving the order appeal ed
from™

HONORABLE JANE BLAND: Except --

HONORABLE TOM GRAY: "Except as provided by

| aw.
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HONCRABLE JANE BLAND: No, there's
underneath --

HONORABLE TOM GRAY: "And if pernitted by
| aw may proceed with a trial on the merits, but the court
nmust not neke an order inconsistent with any appellate
court tenporary order or interferes with or inpairs the
jurisdiction of the appellate court or effectiveness of
any relief sought whether it may be granted on appeal."

CHAI RVAN BABCOCK: M ke Hat chel |

MR, HATCHELL: That raises a whole other set
of issues as to when jurisdiction transfers and what
jurisdiction there is. That's interesting, but | was
going to say on the question that Levi raised it seens to
me that since this is an appeal by permi ssion, the court
of appeals would certainly have the right at any tine to
say that that pernission was inproperly granted, and
woul d t hi nk because the judge is part of the process,
Levi, that you could wite a letter expressing why you
think they should exercise such a right.

CHAI RVAN BABCOCK: Bill.

PROFESSOR DORSANEO. The statute has in (e)
this |l anguage, "An appeal under subsection (d) does not
stay proceedings in the district court unless the parties
agree and the district court, the court of appeals, or a

judge in the court of appeals orders a stay of the
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proceeding," so it's kind of neant to keep goi ng, although
in my experience parties under these circunstances tend to
agree or frequently agree --

MR LON Right. That's what it conmes up
generally, | nean, like a question of law. The one | had
is Louisiana says a certain agreenent is unenforceable;
Texas says it is. Well, which lawis going to apply? W
didn't want to take a whol e bunch of depositions and go to
Hong Kong and all that, so generally they do agree, the
| awyers agree to stop everything waiting on that.

PROFESSOR DORSANEO But it requires the
district court, the court of appeals, or a judge of the
court of appeals to order a stay.

MR. LON To order it, right.

PROFESSCR DORSANEO: | don't know whet her
that's a requirenent that's going to matter nmuch if the

parties agree, because they're just not going to do

anyt hi ng.

MR LOW Right.

PROFESSOR DORSANEQ  And if the judge just
acqui esces, that's going to be the nornal -- probably the
normal deal. | just wanted to point out that the statute

tries to deal with this subject in naybe not a very
i nformed way.

HONORABLE JAN PATTERSON: | think this
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paragraph is directed to those instances such as an appea
of an injunction or sone procedure that one party may be
seeking a further delay and seeks an appeal either
incident to that or for that reason, and so the other
party wants to keep it going, but here you're going to
have by agreenent, and presumably that's going to be part
of the deal by which they will structure their litigation
bel ow, but theoretically it keeps noving. That's a newer
provision. | can't remenber when that cane in, but it's
neant to keep things going and to avoid the delay incident
to an interlocutory appeal

CHAI RVMAN BABCOCK: So, Bill, what do you
think? Where are we?

PROFESSOR DORSANEO Wl l, we're stil
trying to decide, | think, on the question about whether
this would be an accel erated appeal or an ordi nary appeal

HONORABLE NATHAN HECHT: | guess | had not
noticed that it's limted to the district court.

PROFESSOR DORSANEQ | think that's an
accident, but that's what the statute says.

HONORABLE NATHAN HECHT: Which creates
anot her wrinkle here.

MR TIPPS: Can't hear you, Judge.

HONORABLE NATHAN HECHT: It's limted to the

orders fromthe district court, the statute is.
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CHAl RVAN BABCOCK:  51.014(e).

HONORABLE NATHAN HECHT: And so if you take
that literally, which nmaybe we have to, although --

PROFESSOR DORSANEQ It's (d)

HONORABLE NATHAN HECHT: -- to |ook at the
history of it, it creates an additional winkle because
all these other rules apply to any trial court order, and
this would apply to only the district court.

MR MUNZINGER: It raises a real problemin
El Paso because we have -- all our county courts at |aw
have essentially coextensive jurisdiction of the district
courts, and the cases are filed and assigned to county
courts at |aw even though they're filed with the district
clerk. W at one tine were unique in that. | don't think
we are anynore.

HONORABLE NATHAN HECHT: You're not uni que
in that there are other counties where the county courts
have coextensive jurisdiction of the district court. |
think -- but I think you are unique in that the filing
system just randomy files cases with the district court
or the county court.

MR MJUNZI NGER:  Yeah

CHAI RVAN BABCOCK:  Frank

MR. G LSTRAP: Well, | nean, that problem

exi sted before. | think the statute involving
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interlocutory appeals of receivership orders used to apply
only to district courts, and -- although I don't know that
that's going to nake a difference in what we do today.

You see what |'m saying? |In other words, | think we've
still got this sane problem and, you know, Bill, you say
it's going to be an ordinary appeal or an accel erated
appeal. | mean, the only type of ordinary appeal is an
appeal from final judgnent.

PROFESSOR DORSANEQ  No, | think of ordinary
appeal s as having a track, okay, or two tracks; and then
think of accel erated appeals as being on a different
track; and | think in terns of the rule book that whether
the track is different after briefing depends upon what
the court of appeals does with it.

MR, G LSTRAP: Well, isn't it true that al
appeal s fromfinal judgnents are on one track and al
appeal s frominterlocutory orders are on another track
under the rules?

PROFESSOR DORSANEQ  Well, | think it's nore
properly thought of as accel erated appeal is under an
accel erated track, and those are usually appeals from
interlocutory orders, but not always, and that what | cal
an ordinary appeal is governed by the ordinary tracks, you
know, which we have a dual track system stupidly, in

order to conplicate things for -- you know, for people
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1 generally.

2 CHAI RVAN BABCOCK: There's a ringing

3 endorsenent of the system Justice Duncan

4 HONORABLE SARAH DUNCAN: But | think the

5 Legislature has at least inplied that it is accelerated by
6 stating that the application has to be filed not |ater

7 than the 10th day after the date an interlocutory order

8 under (d) is --

9 PROFESSOR DORSANEOQ It clearly intended for

10 it to be, but the difference between accel erated and not

11 accelerated is a natter of nonths. It's not a big deal

12 | mean, it's like --

13 HONORABLE SARAH DUNCAN: It is in our court.
14 PROFESSOR DORSANEOQO  Well, if you treat it

15 that way, it is, and | guess your other cases just kind of
16 sit there.

17 HONORABLE SARAH DUNCAN: That's right.

18 PROFESSCR DORSANEO: Wi ch is debatable

19 about whether you're treating it the right way.

20 HONCRABLE SARAH DUNCAN: Wl | --

21 PROFESSOR DORSANEO:  Maybe not in your

22 chanbers it's debatable.

23 CHAI RVAN BABCOCK: It's a one-sided debate
24 in her chanbers

25 PROFESSCR DORSANEO.  Yeah.
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HONORABLE SARAH DUNCAN: In our court if it
is an accel erated appeal or any other one of a nunber of
ot her precedential type cases it gets different treatnent.

CHAI RVMAN BABCOCK: Justice Gray.

HONORABLE TOM GRAY: It seens that | nmay be
the only one here that's arguing against |abeling it
accel erated, and | just say nove on if I'mthe only one
that's said anything about it.

PROFESSOR DORSANEQ | labeled it
accel er at ed.

HONORABLE TOM GRAY: There's at | east one
ot her.

MR, MUNZI NGER: Doesn't Rule 28 mandat e,
28.1 mandate that it be considered an accel erated appea
by definition? First sentence.

CHAI RVMAN BABCOCK: That was the point Buddy
made.

MR. MUNZINGER: It says, "An appeal from an
interlocutory order when allowed will be accelerated." |
don't think there is any choice about it unless you anend
Rule 28.1

MR. G LSTRAP: VWhich we may do. We may do
that. That's what we're tal ki ng about.

PROFESSOR DORSANEO: Ckay. Let's put it in

28 and just go onto what it is that we're tal king about.
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MR LON Ckay.

CHAI RVAN BABCOCK: |s everybody okay with
that? That nekes sense to ne.

PROFESSOR DORSANEOQ Al right. So that
takes us to whatever we're going to call it, petition for
perm ssion to appeal, application for perm ssion to
appeal . 25.3, 28 point sonething. Gkay. It's on page
four, and just put outside of your nind whether it's going
to be 25.2, 25.3, or 28, but I'"'mgoing to draft it to put
it in 28, soit will be 28 sonething, and | guess we'l
have to decide whether it's a petition or an application

CHAI RVAN BABCOCK: An "appition."

PROFESSCR DORSANEQ  Huh? What ?

CHAI RVAN BABCOCK: An "appition." Combi ni ng
the two words.

PROFESSOR DORSANEQ  Yes, thank you for
that. (a)(1l). Now, we talked about this a lot last tine,
and | recrafted (a)(1l) to nmake it plain that we're talking
about any party to the trial court proceeding being able
to file this thing. It's called a petition here for
perm ssion to appeal with the clerk of the appellate court
that has appellate jurisdiction over the action.

Jane Bland | think suggested that kind of
| anguage. That |anguage also with respect to the

appel l ate court or the court of appeals that has
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jurisdiction over the action is taken fromthe statute
verbatim and to nme the issue renains, although we voted
on it last time, as to whether we're going to | et any
party to the trial court proceeding seek pernission to
appeal even if that person won or whether we're going to
restrict it to losers.

I mean, if you don't want to debate that
again or talk about it again, that's fine with me. | was
in the mnority on that. | don't think anybody shoul d be
able to do it, but arguably the statute wi thout addressing
the question permts that. It just says "if application
is made to the court of appeals.” It doesn't say "by
sonebody aggrieved," and who knows whet her the Legislature
meant that anybody could do it or whether the norma
principles woul d apply.

CHAI RVAN BABCOCK: Ti pps has got a conment

on that.

MR TIPPS: Well, | have a comment on that,
but before | get there, | would suggest a change in sone
of the language, Bill, just because | think the way that

it's wittenis alittle confusing in that this first
introductory material suggests naybe that you have an
appeal as of right under section 51.014(d), which | know
is not the case.

To get to the point, |I would suggest that we
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replace the words "that is not otherw se appeal abl e as of
right in accordance with," with the words, "pursuant to,"
so that we're sinply saying to request permission to
appeal an interlocutory order pursuant to section
51.014(d)(f). That's what we're tal king about, and | just
found when | first read it | was confused by the |anguage,
t hough | know you took that out of the statute.

PROFESSCR DORSANEO:  Yeah. That's fine with
me. | took it out of the statute on the assunption that
that would provide clarity rather than confusion. [If it
provi des confusion rather than clarity | would certainly
agree with the change as you suggest as a change --

MR TIPPS: No, it doesn't change the
subject. | just found that to be an inprovenment. Wth
regard to the substantive question that you' ve raised, |
agree with you that it seens odd that a wi nning party
woul d have the right to perfect a pernissive interlocutory
appeal and that while sonme court soneday nay well come to
the conclusion that that's possible, |I think it's probably

wong for us to prejudge that issue by using the word "any

party" in this rule; and I would suggest that we repl ace

the word "any" with the word "a" and sinmply |eave open for
decision by a court at sone |ater day whether or not a
Wi nning party has the right to perfect an appeal. | nean,

and | say that knowi ng that we voted before that a wi nning
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party should have the right to do that, but | think we
shoul d revisit that.
CHAI RVAN BABCOCK: Judge Patterson
HONCRABLE JAN PATTERSON: | second that, and
did we actually have a vote on that issue? Because
think that is the type of issue that nay have uni nt ended
consequences. | could see how it could influence, extend
proceedings, and if you don't agree with nme to appeal |I'm
going to appeal anyway, and it's going to be a --
PROFESSCR DORSANEO: There was a vote on it.
HONORABLE JAN PATTERSON: There was a vote?
PROFESSOR DORSANEO And it was relatively
close, but | think it was sonething like 14 to 10.
HONORABLE JAN PATTERSON:  Well, | think the
Saturday group is particularly devoted and consci enti ous
and inciteful, and | would urge that we revisit that.
CHAI RVAN BABCOCK: | think it happened on
Saturday | ast tine.
PROFESSCR DORSANEC: But she neans this
Sat ur day.
HONORABLE JAN PATTERSON: It was a snall
Sat urday, though, when all the judges were gone, wasn't
it? That was the conference
CHAI RVAN BABCOCK: That may be it. Richard

and t hen Judge Bl and.
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MR. ORSINGER | would endorse Stephen
Ti pps' recomendati on on saying that to request perm ssion
under the provision fixes it because |I'm concerned there
may be sonme statute sonmewhere that permits an accel erated
appeal that's not nentioned in the --

PROFESSCR DORSANEO: There is not

MR. ORSINGER: There is not?

CHAI RVAN BABCOCK: Judge Bl and.

HONCRABLE JANE BLAND: As one of the
vi gorous dissenters to that |last vote, | think that
St ephen' s suggestion is great because that |eaves,
guess, the argument, how untenable it nmay be, that the
Wi nning party could perfect the appeal, so we're true to
our earlier vote, but we don't incorporate it into the
rule that any party can appeal, win or |ose.

PROFESSOR DORSANEQ |'m happy to change it,
and | will assune that the change neans that only the
Wi nning party can appeal, for the record.

HONCRABLE SARAH DUNCAN: For the record,
don't think that's what it says, as one of the people with
that untenable position. The statute says it's passive.

It says "application must be made."
PROFESSOR DORSANEOQ  True.
HONORABLE SARAH DUNCAN:  And let's just

| eave it open and |let the courts decide.

D Loi s Jones, CSR
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MR. G LSTRAP: | wasn't here for that
debate, but what difference does it nmake since everybody
has to agree?

HONORABLE JANE BLAND: Ri ght.

MR. G LSTRAP: It seems like it's kind of a
poi ntl ess debate.

CHAI RVAN BABCOCK:  And one coul d inmagine, |
woul d think, a circunstance where everybody agrees, the
parties agree and the judge agrees, and for whatever
reason, let's say the losing party has got limted
resources on a contingency fee, and then to say to the
Wi nning party, "Hey, you know, you're getting paid by the
hour. You know, you've got the big bucks, why don't you
take the | aboring oar on this thing" and --

HONCRABLE JANE BLAND: "You be the
appel lant"?

CHAI RVMAN BABCOCK:  Huh?

HONCRABLE JANE BLAND: "You be the
appel I ant"?

HONORABLE JAN PATTERSON. The appli cator

CHAI RVMAN BABCOCK: "You be the applier.™
"You be the applicant.” And you would say somewhere in
your briefing that, "Hey, we won in the court below, but
we need to know whether this is right because we agree

with the losing party below that the case will be
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materially advanced if you decide this question for us."

PROFESSOR DORSANEO. |s everybody happy with
"pursuant to section" blah-blah "a party"? |'m happy with
it.

MR, BOYD: Here, here

MR. MUNZI NGER:  Yes.

PROFESSCR DORSANEO:  Next subsection? The
next subsection, the 10-day requirenment comes fromthe
statute. 51.014(f) says that the application nust be
filed not later than the 10th day after the date an
interlocutory order under subsection (d) is entered, and
think it's clear enough when it says, "The petition nust
be filed not later than the 10th day after the date a
district court signs a witten order granting pernission
to appeal " because that's what subsection (d) is about.

One court of appeals, the Dallas court of
appeal s, | believe, in DB concluded that the 10 days woul d
run fromthe interlocutory order rather than fromthe
order granting permnission to appeal the interlocutory
order. That seens clearly wong to me on the face of the
statute, and | think all of the other courts of appeals
have interpreted the statute correctly to say that it runs
fromthe date of the subsection (d) order, and that's what
this (a)(2) is talking about without itself mentioning

subsection (d). And | think it's clearer not to nention
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CHAI RVAN BABCOCK:  kay.

PROFESSCR DORSANEO: The next sentence
which is not on the face of the statute, really, | think
-- and Justice Duncan can speak to this -- comes fromthe
Stolte case, the idea that an appellate court can grant an
extension of time for filing this petition, which | think
the Dallas court ruled otherwise, and | think at the
committee discussion last tine, you know, at |east the
vast majority of people concluded that if you file this
petition late that you ought to be able to nmove for an
extension of time under the ordinary rules.

Now, the ordinary rules don't exactly work
by cross-reference here, because 26.3, where the ordinary
rul es appear, tal ks about a notice of appeal only; and it
was ny judgnent to just put it right here rather than to
cross-refer to 26.3 and to amend 26.3. Oherwise, this
is, | believe, identical to 26.3 because the |anguage was
copied from26.3, with the only change being to file the
petition rather than to file the notice of appeal. So
that's ny recommendation for the tining of the filing of
the petition or application for permnission to appeal

CHAI RVAN BABCOCK: (Okay. Yeah, Pam

M5. BARON: Bill, is this a larger issue

beyond this particul ar appeal ?
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PROFESSOR DORSANEOQ Al ways.

M5. BARON: Well, | think that the Dallas
court of appeals in a nunmber of different kinds of
contexts has said that if a -- there is a deadline in a
statute for an appeal, that you cannot get an extension
under the civil -- under the appellate rules. Is that
correct?

PROFESSOR DORSANEOQ DB says that, yes

MR. G LSTRAP: That's what | was referring
to. Wen we rewite 28 we need to nake it clear that we
need to overrul e those cases where if it's a -- no, | nean
it. If it's a statutory appeal where you only get 10 days
to appeal a termnation or sonething like that and the
Dal | as court says, "W're not going to give you an

extension," that needs to be changed, and we can do that
inrewiting that rule.

PROFESSOR DORSANEO Wl I, we di scussed that
last -- in August at least in tal king about these
term nation cases where ganme is over after the accelerated
ti metabl e runs, 20 days runs.

MR. G LSTRAP: Yeah, 20 days. Yeah.

PROFESSOR DORSANEQ | | ooked at that, and |
pl anned to try to draft that, but | had too nuch else to

do and was not able to get that done, so | apol ogi ze for

not working on that sonme nore. Maybe that's part of the
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next project.

MS. BARON: Yeah. | don't think we have to
resolve it now, but | think we need to -- it is a problem
for a lot of people.

PROFESSOR DORSANEOQ I f anybody wants to
volunteer to do a draft of that and send it to nme | would
be perfectly happy to take the second |l eg of the race on
t hat .

CHAI RVAN BABCOCK: Sounds |i ke Pamwants to
do that.

MS. BARON. |'Ill do that.

CHAI RVAN BABCOCK:  Jeff.

M5. SWEENEY: That will teach you.

MS. BARON:  Yeah.

MR. BOYD: It seens to nme that the question
of the right to perm ssive appeal under this statute and
proposed rule is not a question of the right -- not so
much a question of the right of the parties as it is a
guestion of the power of the court to hear -- to have
jurisdiction over an interlocutory appeal; and you know,

i f somebody takes an interlocutory appeal when there's no
right to do so, it's a lack of jurisdiction that keeps the
appel late court fromhearing it; and the courts only get
the jurisdiction under the Constitution and the statutes,

all of which is to say | think that if the statute says

D Loi s Jones, CSR
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the appellate court may pernit an appeal, but

application is nade within 10 days,

extend that period.

only if

then we can't by rule

I think the statute governs, and the

rule is not going to trunp the statute.

And |

appeal s opi ni on,

12520

CHAI RVAN BABCOCK: No, | think that's right.

think Frank's point was that the Dallas court of

and - -

whi ch had shortened tine under the rule,

MR. BOYD: But what |'m saying is what we've

said inthis rule is that the appellate court can extend

the tine --

CHAI RVAN BABCOCK: Oh, | see what you're

sayi ng.

MR, BOYD: -- for 15 additiona

HONCRABLE SARAH DUNCAN:

the Dallas court's opinion.

MR. BOYD:

court's opinion. |

of powers issue,

PROFESSOR DORSANEQO Oh, you would like it.

MR BOYD: | think it's really a separation

and |

haven't read it, but --

have jurisdiction for an interlocutory appea

days.

He's agreeing with

And |I'm agreeing with the Dall as

think if the Legislature says you

if an

application is nmade that neets these requirenents and is

submitted within 10 days, the court doesn't have power to

say,

"You know what,

it wasn't within 10 days,

D Loi s Jones, CSR
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go ahead and assert jurisdiction."

CHAI RVAN BABCOCK: | see. | mi sunderstood.

MR LON But that's not true. Anything
that -- under the Governnent Code if we pass something
that's inconsistent with a state statute and the
Legi sl ature does not do sonething within, what, 60 days,
then what we do trunps the statute

HONORABLE BOB PEMBERTON:  You can -- that's
right. You can specifically overrule procedural statutes,
if you want to get them nad at you

MR LOW Well, now, wait. Now, wait.

HONORABLE BOB PEMBERTON:  That's ki nd of
been our experience.

MR LON Wait. We did it not |ong ago.
I'"ve forgotten, on sonething, but you go to themfirst.

CHAI RVAN BABCOCK: We t hought about doing
it. We haven't done it yet, but we went to the
Legi sl ature and told them and asked themif that was okay.

MR. PEMBERTON: But, Buddy, you left about
6:00 p.m that night. Alex and | and sone others were
there '"til about --

MR LON Well, and maybe | went to deer
horn after that, too, but we have -- usually the process
istogoto the leaders in the Legislature and feel them

out, and they don't care about that, just --that can be
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done.
CHAI RMAN BABCOCK: |t shoul d be done
sparingly, though.

HONCRABLE BOB PEMBERTON: Right. That was

MR, LOW  Yeah.

CHAI RVMAN BABCOCK:  Yeah, Judge Chri st opher

HONORABLE TRACY CHRI STOPHER: |'m not sure
whet her we need to debate it that hard in connection with
this appeal since everyone is agreeing to the appeal. You
can even ask the trial judge "Don't sign the order for a
few days, give ne tinme to get ny paper work ready." |
nean, in this context it's really not that big a deal

CHAI RVAN BABCOCK: Justice Duncan

HONORABLE SARAH DUNCAN: That was ny point
in the Stolte opinion --

PROFESSOR DORSANEQ  Un- huh.

HONORABLE SARAH DUNCAN: -- is, okay, fine,
we say, as the Dallas court did, that you don't get a
notion for extension of tine to file your notice of
appeal. So you didn't do it timely. W're going to
di sm ss your appeal. You go back to the trial court, who
will sign a new order, and you will cone back up, and that
to ne just seens absurd.

HONORABLE TRACY CHRI STOPHER: Ri ght.
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PROFESSCR DORSANEO: | think the Federal
circuits are kind of split on whether you can do that or
not, but if we don't put it in here, we're just going to
| eave --

CHAI RMAN BABCOCK:  Ri ght .

PROFESSCR DORSANEO: -- this for court
determination, and | think if anything the courts of
appeal s are asking the Suprene Court to provide a rule
that will keep themfromhaving to ness with all of these
detail s.

HONORABLE NATHAN HECHT: Well, | think it's
wort hwhil e since the Legislature is about to convene, to
ask themto anend these provisions to include county
courts like the rest of 51.014 applies to and to provide
for an extension of tinme.

HONORABLE SARAH DUNCAN: |If that's going to
be done, | think it would be hel pful to get these on -- if
they are going to be accelerated, to get these on the sane
track in terms of perfection that other -- because right
now we've got three tracks. W've got ordinary appeals,
accel erated appeals fromother 51.014 orders, and then
this 10-day track, which is not in -- and then we've got
term nation cases. | mean, that's a bigger project than
they want to take on, I'msure, but if they could just get

the 51.014 appeals on the sane track or let us put them on
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a track.

CHAI RMAN BABCOCK: Ri chard Munzi nger

MR, MUNZI NGER:  You coul d finesse the
jurisdictional issue by giving the appellate court the
power in this rule to anend -- to allow anendnents or
suppl enentation of the petition with good cause or without
good cause, and that way you finesse the 10-day tine
period, but you've allow the appellate court to allow ful
briefing, et cetera, and you've not run into the
constitutional jurisdictional question which Jeff raises
which I think is right on. | think it's very clearly a
separati on of powers issue.

HONORABLE SARAH DUNCAN: The problemis that
nothing was filed within 10 days, so there is nothing to
amend.

MR. BOYD: The appellate court can't do
anyt hi ng.

MR, MUNZINGER: |'mnot sure that that woul d
be true, though.

HONORABLE SARAH DUNCAN: Wl l, |'mjust
tal ki ng about ny case. Nothing was filed in the 10 days.
It was filed like on the 12th day, | believe.

MR, MUNZI NGER:  Yes, but for this rule to
apply to allow an extension there woul d have to have been

an original notion filed, an original petition filed.
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HONORABLE TOM GRAY: But the origina
petition could be filed in days 11 through 25 with a
notion for extension --

MR. BOYD: Right.

HONORABLE TOM GRAY: -- and then be
considered tinely back to the first 10 days, is the way
the mechanics of it have gone.

CHAI RVAN BABCOCK:  Sarah, what was the
excuse for not filing it timely in yours?

HONORABLE SARAH DUNCAN: These were just
ordi nary people who were not Bill Dorsaneos or Chip

Babcocks, who were not overly fanmiliar with the statute,

and they --
CHAI RMAN BABCOCK: Just missed the tinme.
HONORABLE SARAH DUNCAN: They thought it was
just like an accelerated appeal, | think, but | don't

real ly know what they were thinking.

CHAI RVAN BABCOCK: They didn't try to
justify it. They just said, "Here we are, and it's within
20 days," and you said "No, 10 days."

HONORABLE SARAH DUNCAN: | said we're going
to inmply a notion for extension for time under Berber

MR. G LSTRAP: That's what often happens in
these cases with short dates, like termination cases. You

don't get appellate specialists, you get regular |awers;
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and in cases |like, say, termnation the consequences could
just be awful.

CHAI RVAN BABCOCK:  Yeah

MR G LSTRAP: | nean, we need to -- if we
can fix that, we need to try.

CHAI RVAN BABCOCK: Jeff's right, though. |
nmean, the statute does say "appellate jurisdiction." |
nean, it's not fuzzy about it. It says "appellate
jurisdiction.” Well, this is making ny head hurt. Let's
take our norning break and be back in 15 m nutes.

(Recess from10:25 a.m to 10:44 a.m)

CHAI RVAN BABCOCK: Bill, because the Court
wants sone instruction on the other agenda item which is
the precedential effect of decisions in appeals that are
transferred, we've only got about 15 minutes to go through
this stuff, so let's focus on what we have not already
agreed on before, and then we also need to spend five
m nutes tal ki ng about Chief Justice Radack's other request
about harnmoni zing the TRAP rules and the civil procedure
rules on certificate of service, and that's naybe not as
clear an issue as we night have thought, but --

PROFESSOR DORSANEQ Let me go onto (b)
then, putting aside this issue as to whether we can grant
an extension of tinme or whether that's by the board.

think the Court already appreciates that issue in (a)(2).
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We went through the contents of the petition
at the August neeting, and that didn't prove to be very
controversial at that neeting, but what | did in this
draft is to sinplify that a little bit. (A, (1)(A and
(B), cone fromthe notice of appeal, the conpanion notice
of appeal provisions, if you look at 25.1(d), and you
coul d see the conparabl e provisions there.

(O talks about identifying the district
court's order granting permnission to appeal, stating the
date of the order and attaching a copy. (D) says that the
petition itself should state that all parties agree to the
district court's order. (E) identifies the witten order
sought to be appeal ed by stating the date of that order
and attaching a copy.

(F) was the subject of a vote at our August
neeting, and it nore closely tracks the Texas statute than
the alternative Federal |anguage that we took up at that
time, but there was a vote to adopt this (F) |anguage,
which nore or less mirrors 51.014(d) without getting into
difficulties with respect to what orders we're tal king
about. So the contents of the petition provision, which I
don't think is controversial, just gives a road map to the
parties as to what should be in the petition.

One issue that we did have last tine that

may be a subject of at |east mnor discussion here is how
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long this petition should be, and in (c), form of papers,
nunber of copies, it's provided that unless the -- a court
rul es otherw se except by the appellate court's

permi ssion, a petition or response or a cross-petition my
not exceed 10 pages, exclusive of pages as we normally do.

Last time around we had fromthe comittee,
really fromme based on discussions at the -- with
conmittee nmenbers, and maybe we did have a commttee vote,
we had "may not exceed five pages." There was a
suggestion that we should go with the Federal approach
whi ch a paper nmay not exceed 20 pages, and we ultimately
ended up conpromising at 10. | don't knowif that's an
i ssue that needs to be debated at this point, but that's
the expl anati on.

Mechanically, if any party tinely files a
petition, any other party nay file a response. It says
"or a cross-petition,” and | took that fromthe Federa
rule. 1'mnot conpletely sure what sonmebody who agreed to
this order would say in a response or what they would say
in a cross-petition, but I think we want to | eave open the
opportunity that sonebody would want to say sonethi ng back
that perhaps would anticipate the nmerits of the appeal
At any rate, this works nechanically.

(d) is new, "Subm ssion of petition;

Appel late court's order," and | copied this fromthe

D Loi s Jones, CSR
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Federal rule, which provides that the petition and answer
will be submitted without oral argunent unless the court
of appeal orders otherwise. It says, "Unless the court of
appeal s orders otherwsie, the petition and response or
cross-petition will be submtted to the appellate court

wi thout oral argunment."” | think that the appellate judges
woul d need to speak to that as to how they would want this
submi ssion to work.

The next sentence sinply provides that a
copy of the appellate court's order nmust be served on al
parties to the trial court proceedings. | contenplate
that the order would grant or deny permni ssion to appeal
dismiss the petition, or tell sonebody to do sonething
else as in the -- as in sonme of these opinions and perhaps
in the Stolte case; and | may not have gotten that
completely right; but that seened to ne to cover the
waterfront; and | nore or |less gratuitously added "No
notion for rehearing may be filed," which you may want to
put in there, may not want to put in there. That's not
sonet hing we di scussed at all.

The (e) part is the inmportant part of our
di scussion in August. Justice Duncan and a nunber of
ot her people wanted ne to change the earlier draft, which
said that you don't need to file a notice of appeal, to

sonmething like this: "Wthin 10 days after the entry the
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appel late Court's order granting pernission to appeal, in
order to perfect an appeal” -- and in nmy mind this is the
first tine that an appeal would be perfected. That other
stuff is just prelimnary. "In order to perfect an appea
under these rules, any party to the trial court
proceeding" -- and | think it nmay be better to say "may"

rather than "nust," although | don't think it's a big
deal .

"May file a notice of accel erated appea
with the district clerk or the clerk of the appellate
court in conformty with Rule 25.1 together with a
docketing statement as provided in Rule 32." And | added
here specifically "The provisions of 26.3 apply to such a
notice," indicating that you coul d seek an extension of
time to file this notice of accelerated appeal in
accordance with 26.3. There may be sone controversy about
whet her you can extend the tine to file a notice of
accel erated appeal, but that's howit's drafted.

There's an alternative (e) with the idea of
each one of these being that after pernission to appeal is
given then there's a notice of appeal that needs to be
filed within sonme time period and we're back on track
wi thout having to rewite everything about the bal ance of

this proceeding into this rule. "After perfection of the

appeal , the appeal may be prosecuted in the sane manner as

D Loi s Jones, CSR
(512) 751-2618

12530



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12531

any other accel erated appeal ," and that pretty much --
that pretty much covers ny suggestion

The alternative (e) is not really different
fromthe first (e) except it breaks things down. It nmay
be clearer, may even be better, but given our tine
constraints we're not going to go through that and just
| eave it for you to | ook at.

I's that sufficient, M. Chairman?

CHAI RVAN BABCOCK: Yeah. Yeah. That's
great. The only thing that -- in the tine we have that we

m ght want to talk about a little bit is about this "no
notion for rehearing may be filed." How does everybody
feel about that?

HONCRABLE TOM GRAY: | like nmotions for

rehearing. A lot of tines they focus the issue that we

may have nissed, so | have no objection to one at our

| evel .
CHAI RVAN BABCOCK: Ckay. Munzi nger
MR. MUNZINGER: Originally | thought |
agreed with Bill, but having listened to what he just

sai d, what's the problenf

MR. LON \What was the reason for that,
Bill? | nmean no notions. | nean, it just noves it al ong
faster?

PROFESSOR DORSANEO. | had two reasons, nobve
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it along faster and if a notion for rehearing can be filed
then if it's -- then if it's silent, it's unclear, and
what rules govern it. And, you know, | suppose we could
go to, you know, appellate Rule 49 and say that governs
it, but it doesn't really govern it.

CHAI RVAN BABCOCK:  Yeah

PROFESSOR DORSANEO  So I'moff -- it was
easier to have no notion for rehearing than to build in a
rehearing procedure, and it also seemed to nme that maybe
one woul d be not desirable.

MR. MUNZI NGER: Can you appeal this froman
appel l ate court to the Suprene Court?

MR. LON  No.

MR MJUNZI NGER: Because of the statute?

MR. LOWN  Uh- huh.

MR G LSTRAP: If it's an interlocutory
appeal you rmay be able to.

HONCRABLE TRACY CHRI STOPHER: Only after
perm ssion, right?

MR, ORSINGER Doesn't there have to be a
dissent or a conflict in this appeal ?

MR. LAMONT JEFFERSON: Are we going to be
getting opinions?

HONORABLE TOM GRAY: At this stage you're

only tal king about the --
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CHAI RVAN BABCOCK: Permi ssion for appeal

HONORABLE TOM GRAY: -- permi ssion

PROFESSOR DORSANEO | think that's gane
over if you don't get a mandanus.

HONORABLE TOM GRAY: Because the appeal of
the actual disposition of the issue would then be |ike you
were tal king about under the traditional rules involving
interlocutory appeals, whatever they are.

MR. ORSINGER Well, we're assum ng that
we're just going to get a letter or a postcard or
sonet hi ng denyi ng, not sone kind of witten opinion
right?

HONCRABLE TRACY CHRI STOPHER  Ri ght.

MR. ORSINGER | mean, everyone is
anticipating that. Wat's the point in filing a rehearing
if you don't know what the court's reasoning is and you're
just saying "Wuld you | ook at our petition again?"

HONORABLE TRACY CHRI STOPHER: Right. No
not i on.

CHAI RVAN BABCCOCK:  Ri chard.

MR. MUNZI NGER: One qui ck editorial point.
Fromtinme to tinme you say "district court” and then you
say "trial court." Because the courts in El Paso treat
county courts at law as district courts | would suggest

that it would be better if you always said "trial court,"
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and that would | eave the question up as to whet her sone
other court -- | know the statute | believe says district
court, but I"'mnot sure that the Legislature intended to
preclude county courts at law in El Paso from having the
same jurisdiction as a district court given our practice
and the statutes that authorize that practice, which |
under st and have been uphel d by the Texas Suprene Court.

CHAI RVAN BABCOCK: | think Justice Hecht
wants to ask themto change to it "trial court."

MR. ORSINGER Well, see, if we say "tria
court"” and then they nodified the statute then we don't
have to amend our rule.

MR. MUNZI NGER: And that's part of the
reason why |I'm maki ng that recomendati on.

PROFESSOR DORSANEQ Do you anticipate doing
sonmething with this, Justice Hecht, before then?

HONORABLE NATHAN HECHT: | do.

PROFESSOR DORSANEO: Wl l, 1'd rather just
put the district court in as few places as possible.

MR MUNZI NGER: Well, that's ny point.

PROFESSOR DORSANEOQ | could change it to
"trial court."”

MR, ORSI NGER. Wy don't you?

MR. MUNZINGER: | think if you change

"district" to "trial" you' ve not affected the substance at
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all, but you' ve accommpdated a subsequent change in the
statute and left the issue up to the courts were it to
ari se.

PROFESSCR DORSANEC:  You want me to do that?
That's fine.

CHAI RVAN BABCOCK:  Yeah, that makes sense to
me. GCkay. And is the consensus that we're going to | eave
the sentence in here about "no notion for rehearing may be
filed"?

MR. G LSTRAP:  Yes.

CHAI RVMAN BABCOCK: |Is that pretty much what
everybody thinks? Sarah

HONORABLE SARAH DUNCAN: | don't know what
everybody t hi nks.

CHAI RVAN BABCOCK: No, | nean is that what
you t hi nk?

HONORABLE SARAH DUNCAN: | don't see a point
for motion for rehearing on this, on whether to give
perm ssion to appeal

CHAI RVAN BABCOCK: Yeah. Ckay. That's
good. Thanks, Bill.

The issue that was skipped over, and it's ny

fault, | msunderstood what Bill said, Chief Justice
Radack's -- well, before we go to that, Bill, you're going
to bring this back on the agenda next tine, and we'll just
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finish the whole thing or -- because you've got sone nore
drafting to do on this, right?
PROFESSCR DORSANEC:  Yes, | need to nmeke

these changes that you suggested and nove this over into

28.

CHAI RVAN BABCOCK: Ri ght.

PROFESSOR DORSANEQ But | think this part
of 28, | nean, I'mgoing to regard as a conpleted and at

| east tacitly approved work product.

CHAI RVAN BABCOCK: Wen we get the redraft
and put it into 28 people can look at it. W'Ill put it on
the agenda for next time, and if, you know, sonething pops
out at sonebody and they say we shoul d have tal ked about
it, then we'll talk about it. Jeff.

MR, BOYD: But before we | eave that issue
there was one discrete issue. The statute tal ks about 10
days, about the application has to be filed within 10 days
after the trial court's order is signed. The rule says
after the order is entered.

HONORABLE SARAH DUNCAN: No. That's
backwards. | think the statute says "entered" and the
rul e says "signed."

MR. BOYD: Yeah. |I'msorry.

CHAI RVAN BABCOCK:  Un- huh

MR. BOYD: W ought to be consistent with

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that, and I'mnot sure -- | nean, there is a difference.
Technically, | guess, a judge can sign an order one day
and actually be entered a week | ater.

CHAI RVAN BABCOCK: That's true.

MR. BOYD: But | would think we ought to be
consi stent.

CHAI RVAN BABCOCK: We ought to stick with
the statute, shouldn't we?

MR. G LSTRAP: W ought to stick with

si gned.

HONCRABLE TRACY CHRI STOPHER: No, with
si gned.

MR. G LSTRAP: W ought to stick with
signed. | nean, everything runs fromthe date it's

signed. There's all this law out there about the
di fference between signing and entering, but in all the
appel late rules it always starts fromthe date it's
signed. That's sonething that was settled a long tine
ago, and we don't need to tanper with that if possible.

HONORABLE SARAH DUNCAN: Trying to figure
out when an order was entered, | mean, in Federal court
entered is it.

MR. BOYD: Signed

HONCRABLE SARAH DUNCAN: But in state court

signed is it, and one reason that signed is it is because
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it's knowabl e easily.

PROFESSOR DORSANEQ |'m going to change (e)
to say signing, too

CHAI RVAN BABCOCK: (kay. Hatchell

MR, HATCHELL: | would like to note for the
record just so we don't have a great debate about this
later on that the concept of marrying a cross-petition
with the notion that this proceeds as in a regul ar appea
has a tendency to exacerbate the briefing process
enornously and inplies that every party gets to be an
appel lant and file an opening brief and an -- and then
they have to file an appellee's brief and everybody files
responses. | think our court of appeals judges ought to
at least think that through and deci de whet her or not you
really want a multiple track systemin this agreed notion.

HONORABLE SARAH DUNCAN: | don't. | would
specify between -- the nmore | think, | just want a
response.

PROFESSOR DORSANEQ  The sinple thing for
the court to do would be to just say "response" and strike
out "or cross-petition."

CHAI RVAN BABCOCK:  Jeff.

MR. BOYD: Just to followup on the "signed"
and "entered" then, if we're going to the Legislature and

recomrend changes to this, that would be a change to
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i nclude on our Iist.

CHAI RVAN BABCOCK: | think it's already been
noted. Richard.

MR. ORSINGER Don't we have the authority
if we specify a change to a statute, do we have the right
to change or override it?

HONORABLE NATHAN HECHT: If it's procedural
yes.

MR. ORSINGER And so this question of
signing versus entry is one that would be procedural, and
so maybe -- | would be unconfortable that the rule of
procedure uses a date that is inevitablely shorter than
the statutory date because then there is going to be a
lurking issue in the record on sonmething that's perfected
on the 11th or the 12th day; and | would prefer if we're
going to do that and we don't get a fix out of the
Legi sl ature but we do a repealer, which | think requires
us to specify this statute and i nvoke that authority,
right?

CHAI RVAN BABCOCK: (Ckay. \What el se?
Anyt hi ng el se?

PROFESSOR DORSANEO. No. Let's go onto the
next. |'ve got three things.

CHAI RVMAN BABCOCK: The one thing that was mny

fault, | msunderstood Bill, but Chief Justice Radack had
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asked us to | ook at harnoni zing TRAP Rule 9.5 regarding
certificate of service with the Rules of Civil Procedure
service requirenments; and apparently practitioners, at

| east in the Houston court of appeals, sone practitioners
are filing certificate of services that does not conply
with TRAP Rule 9.5 because they're used to doing it under
the Rules of Civil Procedure; and that's causing
consternating, so Bill has | ooked at that and has a
reconmendat i on.

PROFESSOR DORSANEO Wl |, actually, our
comrittee | ooked at it, and when we discussed -- and
think we discussed it in the full comittee before, and
don't think Chief Justice Radack is taking a position on
whi ch rul e book contains the information that shoul d be
included in the certificate, but 9.5(d) is a certificate
that can actually contain information. The date of
service, the nmethod of service, hand delivery or whatever,
the nane of each person served, the address of each person
served; and if the person served isn't the party's
attorney, the nane of the party represented by that
attorney.

That | anguage does not appear in civi
procedure Rule 21a, but it should, and if we're going to
conformthe certificate of service in the trial courts

with the certificate in the appellate courts, | think the
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better route of approach would be to use the certificate
that appellate Rule 9.5 calls for. That was done in the
recodification draft, | believe, but we never really quite
got around to getting that project acconplished, so maybe
we can neke one small step in that direction and nodify
Rul e 21 or 2la, whichever one is appropriate, probably
2l1a, and | believe this is a subcomittee recomendation
not just my own view

CHAI RVMAN BABCOCK: Ckay. Justice Bl and,
what do you think, going the direction of the TRAP rule
and conformng 2la to the TRAP rul e as opposed to the
ot her way around?

HONORABLE JANE BLAND: Well, I'mopen to
persuasion either way. | just agree with Chief Justice
Radack that the two ought to be the sane.

CHAI RVAN BABCOCK: (kay. So even though she
asked you to carry the water on this, you don't think that
they necessarily need to be harnoni zed?

HONORABLE JANE BLAND: No, | absolutely
think they ought to be harnonized. | just amopen to
per suasi on whet her they ought to be harnonized with the
TRAP rul e being the one that is the rule that is in both
or the civil procedure rule being the rule in both, but I
absol utely agree with Judge Radack that they ought to be

t he sane.
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CHAI RVAN BABCOCK: Ckay. Judge Chri stopher

HONORABLE TRACY CHRI STOPHER: I n the effort
to save paper and space in our courthouses and/or on our
computers, | ask that we maintain 21a and not list the
nanes of the parties, because in a conplicated case where
there are -- for exanple, | have a case where there are a
hundred defendants. Listing the nanmes of all 100
def endants on a certificate of service strikes me as an
incredi ble waste of effort, time, noney, paper, conputer
space.

CHAI RVAN BABCOCK:  Yeah, Pam

M5. BARON: Well, | think that is the big
difference, is that the appellate courts say that when you
serve an attorney you need to say who they represent.

HONORABLE JANE BLAND: And their nane and
their address and the nmethod of service.

MS. BARON: Yeah, | think it's the name --

HONORABLE JANE BLAND: There's a | ot of
information that's required that's not required by Rule
21a.

MS. BARON. Well, | think that where the
appel l ate court -- | mean, everybody when they have a
certificate of service, or at |east ny experience is that
you list the attorney they' re serving and their address.

PROFESSOR DORSANEOQ Not in Harris County
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they don't. |It's not really a certificate of anything
other than "I conmplied with the rules.”

M5. BARON: |Is that right?

PROFESSOR DORSANEOQ  Yeah. But that's an
anomaly. That's not statew de practice. So when you say
2la neans what you think it neans, it's what it neans in
Harris County.

HONORABLE JANE BLAND: And in Harris County

it's usually "I served by hand delivery," comm,

“certified mail," comm, "and," slash, "or facsinile
transm ssion. "

M5. BARON: To all parties?

HONORABLE JANE BLAND: "To all parties of
record.”

HONORABLE TRACY CHRI STOPHER: It's just like
a verification that you conplied with the rule.

HONORABLE JANE BLAND: It's just saying you
conplied with the rule by one of the neans of service that
is allowed by the rule but doesn't specify the neans, to
whom nuch | ess their address or whomthey represent.

MS. BARON: | didn't realize that.

CHAI RVMAN BABCOCK: Justice Gray.

HONORABLE TOM GRAY: On filings at the court

of appeals in Waco we frequently get the one that has just

been referred to, "I certify this was served in conpliance
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with." Also, frompro se individuals particularly we get
a lot of stuff filed that sinply says sonething on the
order of "I certify that this was" -- and this is even
when there's no certificate of service initially and we
threaten to strike the brief if they don't file a
certificate of service in conpliance with the rule, they
will come back and say, "I certify that | hand-deliverred

or mailed a copy of this to the clerk of the Tenth Court

of Appeals," period, and doesn't say who el se.
So | don't take a position one way or the
other on which is the better practice. | just will tel

you on the anecdotal evidence that by requiring the
informati on we frequently know for a fact that the other
party has not been served with a copy of the docunent.

CHAI RVAN BABCOCK: Davi d Jackson, then
Frank, then Richard.

MR. JACKSON: You know, just for ny two
cents worth, | get a lot of information off the
certificate of service before the deposition ever starts.
| can plug in the parties that are going to be at the
deposition before they get there. So | use all that. 1In
Dall as they put all that stuff in there, and it's very
hel pful to the court reporter ahead of time to get the
style all set up, the appearances all set up, and then as

the lawyers cone in you're not wasting a lot of tine
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trying to get all that information

CHAI RVAN BABCOCK:  Frank

MR. G LSTRAP: M question was what's the
purpose of putting the information in the certificate and
it's been answered.

HONCRABLE STEPHEN YELENCSKY: Meani ng what ?

CHAI RMAN BABCOCK: Ri chard Orsinger

MR. ORSINGER |'d favor identifying who was
served and how they were served. | frequently get
certificates of service that say that "I've given notice

as prescribed by the rules to all parties,” so | don't
know from | ooking at the certificate of service what ny
responsi ve deadline is and neither does the court, and the
other side isn't really taking a position on what it is,
and frequently people --

CHAI RVAN BABCOCK: Are you tal king about the
trial court level or the --

MR, ORSINGER  Trial court level, and so
woul d prefer in the trial court that the |lawer who's
seeking the relief or triggering the deadline will put in
the certificate of service enough information that they're
certifying what tinmetable applies, and that works for the
respondents who have deadl i nes runni ng agai nst them and
it's also a representation that for a starting point the

court can rely on.
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CHAI RVAN BABCOCK:  Buddy.
MR. LON But one of the reasons for it in

nmultiparty cases sonetines there's a breakdown as to, you

know, who really -- or who has answered and answers nay
cross in the mail, so one doesn't know that another one's
in, and | guess that way you can truly tell. | look at it

to see, you know, that | have and when | see the nanes and
so forth in nultiparty cases, so | think it would be nore
needed in nultiparty cases so there wouldn't be a
breakdown and sonebody is not properly served.

CHAI RVAN BABCOCK: (Ckay. Let's just give
Bill some direction here. How many people think that --

HONCRABLE TRACY CHRI STOPHER: Weéll, Chip
can | say one nore thing? | think we have a heavy
contingent of appellate |awers here that perhaps like the
rule the way it is with all that information in it, and |
really think it would be an incredible waste of paper and
effort to put that in on a daily basis on every notion, on
everything that gets filed in a trial court level. |
nean, even at the appellate level in your brief itself
you've got to list all the parties and their addresses and
all that information in your briefs all the time. Wy do
you have to repeat it in the certificate of service?

MR. LAMONT JEFFERSON: Yeah, | was just

going to say about the sane thing. At least at the tria
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court level you don't need it for everything. | nean, you
do need -- | don't knowif this is the appropriate place
to address it, but you do need a master |ist and everybody
goes by a master list of who is representing who when --

CHAI RVAN BABCOCK: Ri ght.

MR, LAMONT JEFFERSON: -- and if there's a
change everybody changes it on their word processor, but
why you have to certify that every tinme you issue a
deposition notice or send discovery and |ist everybody
out, | mean, that does seemto ne to be --

HONORABLE TRACY CHRI STOPHER  And t hen your
cover letter turns into a five-page docunent instead of a
one- page docunent, and your two-page response to a
pl eading turns into an ei ght-page response and --

CHAI RVAN BABCOCK: Judge Yel enosky.

HONCRABLE TRACY CHRI STOPHER: -- it's
unnecessary.

HONORABLE STEPHEN YELENOSKY: Are you
tal king about the listing of the parties represented by
the attorney or just the listing of the attorneys?

HONORABLE TRACY CHRI STOPHER: The listing of
ever ybody.

HONCRABLE STEPHEN YELENOSKY: Okay. So you
find it cunbersone even to list the attorneys served. |If

the attorney is representing a hundred people, obviously
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you only have to nane that attorney if you drop out No. 3
of the TRAP rule, right? You just name the address of

each person, nane and address of each person

HONORABLE TRACY CHRI STOPHER: | ' m j ust
tal king about nultiparty cases. | nean, if you have one
attorney for a hundred plaintiffs -- but sonmetinmes you

have a hundred defendants with a hundred attorneys.
HONORABLE STEPHEN YELENOSKY: Well, | guess
in those instances, though, you could arrange, as you
said, to have a master list. I'ma little bothered by
certificates of service that don't tell you anything at

all. They just say, "I conplied with the rules,” and I'm
sure that's pro forma, and so it doesn't tell me anything
when | see those.

CHAI RVAN BABCOCK: Well, if | have a
certificate of service on ny pleading that says, "I hereby
certify that | have served all of the parties of record by
hand-delivery this first day of April 2005" that --

HONORABLE STEPHEN YELENOSKY: But sone of
them don't even say the nmanner as -- what's your nane, M.
Orsinger -- as M. Osinger just pointed out and,
therefore, you really don't know.

MR. ORSINGER So you get discovery that's

due in 30 days, but they really sent it by certified mail

so it's really 33 days, and so you have to go hunt down
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the file and figure out fromthe cover letter or the
envel ope or sonething how you received it. It's just
aggr avat i ng.

CHAI RVAN BABCOCK:  Frank

MR. G LSTRAP: Since we're about to get off
of this and | just want to nention one other difference,
under 2la | think you have to have certified mail and
under the appellate rules it's regular nail. So that's
another difference we'll have to -- if we're going to nake
the two the sane we're going to have to tal k about.

CHAI RVAN BABCOCK: Yeah. Judge Chri st opher
| don't think we're going to decide anything today, so
this vote is not binding in the sense of a consensus.

We'll rally all the trial judges to the next neeting.

M5. BARON: Can | add one nobre point?

CHAI RVAN BABCOCK:  Yeah, Pam

M5. BARON: It may be that the difference is
not so nmuch the problem but the appellate clerk's
reaction to the failure to conply with the certificate
requirenent in the appellate rules may be the problem

CHAI RVAN BABCOCK: Well, | think there may
be some judges on the courts of the appeals that think
that the rule is the rule and if you don't conply with the
rule then out you go. And that -- that's a probl em

because, you know, because you didn't do sone technica
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thing on the certificate of service your whole appellate
timetable is going to be affected, which is going to sl ow
down the appeal, it's going to cost a |ot of noney, you
know, so anyway.

Several questions. One, should they be
har noni zed or should they be, you know, the trial court
has one nethod and the TRAP rul es have another? How does
everybody feel about that?

HONORABLE STEPHEN YELENOSKY: We like
har nony.

CHAI RVAN BABCOCK: W |i ke harnmony.
Everybody who thinks that it ought to be harnonized raise
your hand.

HONORABLE TRACY CHRI STOPHER: It's going to
go the wong way.

HONORABLE LEVI BENTON: It's a conditiona
vote for yes.

CHAI RVAN BABCOCK: Everybody who thinks they
ought to be separate raise your hand.

MR, LAMONT JEFFERSON: | don't know about
ought to be separate. Are separate

MR MEADOWS: How about can be?

MR LAMONT JEFFERSON:. Can be.

CHAI RVAN BABCOCK: Can be

HONORABLE JANE BLAND: Take the other vote
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first.

rul e.

HONORABLE STEPHEN YELENOSKY: Yeah
CHAl RMAN BABCOCK: What's the ot her vote?
HONORABLE JANE BLAND: About --

HONORABLE KENT SULLIVAN: 2l1a or the TRAP

CHAI RVAN BABCOCK: Everybody that thinks

that 9.5, which is the TRAP rule, is preferable raise your

hand.

compl i cat ed.

they shoul d be

where --

MR JACKSON: Tell nme which one that is.

CHAl RVAN BABCOCK: That's the nore

MR. JACKSON: The nore conplicated.

CHAI RVAN BABCOCK: That's the one you like.
MR JACKSON: The one | like.

CHAI RVAN BABCOCK:  You vote for this, okay.
HONORABLE SARAH DUNCAN: W just voted that
different.

MR. G LSTRAP: Assuning they're the same.

M5. CORTELL: 1Is there a middle ground

(Multiple speakers at once.)
THE REPORTER: | can't get all this.
MR. G LSTRAP: She's having trouble here.

THE REPORTER: | can't get all of this.

D Loi s Jones, CSR
(512) 751-2618

12551



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12552

CHAIl RVAN BABCOCK: One at a tine. One at a
time. Osinger first.

MR. ORSINGER  For the trial purposes |
don't feel that an address is necessary, but | would like
to have the lawers and the parties they represent and the
manner of service individually listed. | don't care
whet her the address is in there, and naybe that nakes
Judge Christopher feel better, but | do want to know how
peopl e were served and when their deadlines are.

CHAI RVAN BABCOCK: (kay. The vote was 13 to
11 on that.

HONCRABLE SARAH DUNCAN: It was that close.

CHAI RVAN BABCOCK:  That cl ose on whether or
not they can be different or they ought to be harnonized,
so we'll take this up next tine, Bill, and I don't think
we have much direction for you. W just have to discuss
it nmore. Judge Bl and.

HONORABLE JANE BLAND: Let ne just say, no
matter what your opinion is about a certificate of
service, that certificate of service serves the same needs
for atrial court as it does for an appellate court; and
to have inconsistent rules in the trial court and the
appel late court is confusing to practitioners; and unti
we get one rule for both courts that serves the sane

pur pose and the sanme needs we're going to have
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certificates of service all over the map; and dependi ng on
how you as a judge feel, either in the trial court or the
appel l ate court, you know, enforcenent of those rules is
going to be difficult; and it's going to trip things up
so, you know, | -- please, you know, we ought to try to
achi eve agreenent about what the certificate of service
shoul d I ook like; but just because you're afraid that your
version mght not carry the day on what it should | ook
i ke, please don't throw out the need for harnony because
really we should have harnony in the two rules.

CHAI RVAN BABCOCK: So we'll sleep on it for
a couple of nonths and |I'm sure we'll achi eve harnony by
the tinme we get back. Justice Duncan

HONORABLE SARAH DUNCAN:  Pi cki ng up on what
Pam sai d and al so what Judge Bl and said, the appellate
rule says, "The clerk may permt the docunment to be filed
wi t hout proof of service, but will require the proof to be
filed pronmptly." "May be," and I"'mjust throwing this
out. We don't need to discuss it today, but maybe we need
to think about changing that to "nust file it, but wll
require pronpt proof."

PROFESSOR DORSANEQ If 1'm going to be
working on this I'd like to ask the judges who are in
favor of or who recognize that there is a problemin big

cases to try to think of sone way to deal with those big
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cases that would not kill so many trees that wouldn't just
be a charade

HONCRABLE TRACY CHRI STOPHER: Vel |, okay.
Well, let me just posit this to you. |If defendant is
sending interrogatories to the plaintiff, it would be
inmportant to state the plaintiff's name and address and
nmet hod of service, but it wouldn't matter that he had sent
a copy of those interrogatories to a hundred other
def endants, or you know, in terms of other than he sent
them He's supposed to send them but it wouldn't matter
when those other defendants got it for the certificate of
service point of view Only the person who has to respond
to sonething would care when they got it or howit was
served on them

CHAI RVAN BABCOCK: N na and then Minzi nger
and then we're done.

M5. CORTELL: Can't we just include a clause
that says "unless the court otherw se provides" so that
when you have these nmega cases like a royalty dispute or
what ever where you have 200, 300 parties, and the court in
that case can establish a protocol for the certificate of
service? | think we could work around it by giving the
trial court sone |atitude

PROFESSOR DORSANEQ That's what | had in

m nd for sonmebody to tell ne, is howto fix the trial

D Loi s Jones, CSR
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court rule to deal with these conpl ex cases which nmay not
be extraordinary in Harris County, but they are certainly
not typical of cases generally.

CHAI RVAN BABCOCK: Ri chard Munzi nger, | ast
conmment .

MR MUNZINGER: | would only just say that |
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don't think we should have differing requirenents for
service in the trial court based upon the nature of the
pl eadi ng or instrunent served. That's not sinple. It's
not somet hing that practitioners can follow easily, and it
seens to ne that Richard Orsinger's observation that the
key point is when was service acconplished and how was
service acconplished is what is inportant to courts and
practitioners because that determ nes when responses are
due and hol ds the person naking the service to his

promi se, which is prinma facie proof under the rules. It
makes it enforceabl e.

CHAI RMAN BABCOCK: Chi ef Justice Johnson
fromAmarillo raised an issue to Justices Jefferson and
Hecht about whether there should be a rule requiring a
court of appeals that has had a case transferred to it
fromanother district court of appeals to apply the
precedent of the transferring court to the extent it is
different than the law of the court to which it is

transferred.
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So if | have a case in Houston where there
is a case on point that was dispositive to the trial judge
in the court below and the case is transferred to Amarillo
and Amarillo has either no | aw on the subject or a |aw
that conflicts with the dispositive Houston decision, that
the Amarillo court would be required to apply the Houston
precedent. And Justice Hecht has to talk to the Chief
Judges tonorrow nmaybe and would |i ke some of our thoughts
on this subject. Bill.

PROFESSOR DORSANEC: Wl l, we don't have a
rule on this subject at all at this point, and it may be
advisable for us to study it to see whether we need a rule
that tal ks about that and perhaps sone other things, and
don't know whether in the conversations that have been
held so far whether this is some sort -- this would
certainly apply to transferor court's interpretation of a
particul ar statute or consider that court's interpretation
of a particular statute rather than going by, you know,
what maybe the rule in the court of appeals district where
the transferee court is.

My own view is that both courts of appeals
that are just working on cases that haven't been
transferred to them and ones that receive transfers need
to take into account both their own precedent and the

precedent of other courts of appeals on particular issues,
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such as what the sue and be sued | anguage in the loca
Government Code means with respect to wai ver of sovereign
imunity, and that's what nmakes the nbst sense to ne.

I don't think these issues cone up all that
much to begin with, but | do think that it would be better
to deal with it carefully in a rule than to leave it to
the Legislature to try to figure out, you know, on its own
on the basis of testinony or whatever. That would be ny
strong vi ew about whether it should be a rule or a
stat ut e.

CHAI RMAN BABCOCK: (Ckay. So that's the
i ssue of whether or not it would be a rule or a statute.
On the substance it does seemto ne to be odd that you
file a notion for summary judgnment in, just to pick, the
Harris County trial court and you rely upon a Houston
court of appeals decision fromthe First or the Fourteenth
whi ch says, "Hey, summary judgnent is appropriate here"
and the trial judge in reliance on that, feeling bound by
that decision, makes that decision. Then the case gets
transferred to sone other district, and that court of
appeal s says, "Well, we don't think so, because out here
we approach that point of law differently," so they
reverse the trial judge, and the trial judge, | would
think, would feel aggrieved as would maybe at | east one of

the parties.
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PROFESSOR DORSANEQ That nmy be an anonal vy,
but the law in Texas is not different in different places.
It's the sane. It nay well be that there are
di sagreenents about what that same law is.

CHAI RVAN BABCOCK: |'m not tal ki ng about
statute. |'mtal king about case | aw.

MR. ORSINGER  No, he's talking about
justice. He's talking about law in the absol ute sense.
He's a positivist.

CHAI RVAN BABCOCK: Judge Sul livan.

HONORABLE KENT SULLIVAN.  The practica
problemis one of predictability in ny view and certainty;
and the parties would have expected the Houston rule, in
your hypothetical, the Houston rules to apply; and it
seens to ne conpletely inefficient and unfair to suddenly
inject a rule that would not have been predicted or
expected by anyone. | nean, you nay as well for the
pur pose of workload equalization transfer the case to
Al abama and | et some Al abama court apply Al abama |aw, |
nmean, because it is equally unpredictable in the contest
of the hypothetical that you' ve given. | just think it's
unwor kabl e.

PROFESSCR DORSANEO. The trial court shoul d
have considered Amarillo law, too, not just Houston | aw

because Houston is not a separate country.
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MR, MUNZINGER:  Well, | don't know what
happens if Houston and Amarillo are different on the sane
point. And that happens. |t happens fairly frequently.

HONORABLE KENT SULLIVAN: And that was the
hypot het i cal

MR. MUNZI NGER: | understand, and the point
-- Mke Hatchell and | were in a case together sone years
ago; and he, | thought, very persuasively made an ar gunent
to the court that if the lawis different in Corpus
Christi than in El Paso, you have parties who are confused
as to what the law of the state is; and so here I'ma
l[itigant in El Paso, Texas, and | file a notion. | go up
to the court. The court transfers ne to Dallas, and the
Dal l as court applies the Dallas rule. [|'mnot being
treated the sanme as other litigants in El Paso, and other
litigants in El Paso are confused as to the val ue of the
precedent within the Eighth Grcuit jurisdictional points.
It's a very serious -- | won't say it's a very serious
problem It is a real problem and not sonething to be
| aughed at or pushed aside, in ny opinion

CHAI RMAN BABCOCK: Carl os and then Frank and
then Justice Penberton.

MR. LOPEZ: |'m assuming that Linda Thonas
-- well, | guess it won't be the court of appeal justices

viewon this, but | remenber when | was on the district
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court in Dallas it was pretty -- | don't knowif it was
unani nous, but it was pretty well the majority view that
it was very frustrating that you didn't know if your --
and back then they were transferring nore often than
per haps now, but, you know, it's pretty frustrating as a
trial judge to get reversed by the Eastland court of
appeal s under Eastland | aw when you were right under
Dallas law, and it's not a hypothetical. That's real

It didn't happen to nme. |t happened to
anot her judge, but she was pretty upset about it. It
didn't happen very often, but if | were the litigant, |
mean, if it's fixable, why not fix it.

Now, if I'"mthe court of appeals in Eastland
I"mnot real thrilled to have to learn -- you know, go
back and do this sort of due diligence about applying
Fifth Court law, so | could see both sides of it, but
phil osophically to nme it doesn't make sense. Unless you
conpl etely agree with Professor Dorsaneo that
phil osophically the lawis the law. |If you disagree with
that then it doesn't nmake nmuch sense to have, you know --
or maybe there is a way to |l et the people know where their
case is going, and then you know --

CHAI RVAN BABCOCK:  Ahead of tine.

MR. LOPEZ: And the lawers can brief it.

CHAl RVAN BABCOCK: Before there is an
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appeal . Frank.

MR. G LSTRAP: The practical problemis a
real one, and it's worse on the crimnal side. There's a
case out of Waco, | think, Jaubert. AmI| saying it,
right, Judge? Jaubert against state in which a 60-year
prison term depending on which court the defendant wound
up was transferred to, but the fix that we're talking
about is a real problem W' re assunmng that courts of
appeal s, they often follow their own precedent, but there
is norule of lawrequiring a panel in the Fourteenth
Court of Appeals to follow a prior panel opinion

In the Federal courts where they have dealt
with this problemit's different. Let ne give you an
exanple. And the circuits don't transfer cases, but the
district courts do. |If | have a case that's filed in the
central district of California, governed by Ninth Crcuit
law, transferred to the Northern District of Texas,
governed by Fifth Crcuit. It goes up on appeal. The
Fifth Circuit is going to have a rule as to which law it
applies, and it may well apply Ninth Crcuit law, but it
can know what Ninth Circuit |law is because the Ninth
Circuit, and | think all the Federal circuits, are strict
stare decisis courts. A panel in that court cannot
overrul e a prior panel decision.

If 1 go to New Orleans and | have a case and
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I have a 1995 opinion and | cite it to the court and the
other attorney pulls out a 1926 menorandum opi ni on t hat
everybody has overl ooked and cites it, the Fifth Circuit
nmust follow the 1926 opinion or it's got to go en banc;
and if it doesn't, it's got to give a good reason why.
It's a big deal. It is not a big deal in state courts.

As far as | know, and | may be wong on this, state courts
generally don't go en banc to reconcile panel --

PROFESSOR DORSANEQ  Except in San Antonio.

MR, G LSTRAP: What's that?

HONORABLE SARAH DUNCAN: | was going to say,
we do.

HONCRABLE JANE BLAND: W do, too.

MR G LSTRAP: Well, | haven't seen nuch of
it, and surely |I don't think anyone will say there is any
rule of law that says that panel A in the Thirteenth Court
has to follow a 15 year-old decision of panel B, and unti
we have that rule it nmakes no sense to say, well, when you
transfer that case to the Tenth Court you' ve got to follow
the precedent of the Fourteenth Court because the
Fourteenth Court doesn't have to follow its own precedent.
Until we fix that problemit nakes no sense to inpose the
rule on the transferee court.

CHAI RVAN BABCOCK: Justice Pemberton.

HONORABLE BOB PEMBERTON: W junped a little
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bit beyond where | was, but | was just going to point out
this transfer and the | aw changi ng, |ack of
predictability, conmes up and has happened to us as a
practitioner in appeals after a remand. You go up in
court of appeals A You go down and you cone back up in
court of appeals B, and arguably they conflict, and you
have | aw of the case issues, and so it's a real problem
for practitioners on predictability of the |aw

While there -- to respond to what Frank
said, while there may not be a rule of |aw that one pane
on a court follows another, | would suspect nobst courts
like ours have strong traditions or just practices of
followi ng their own opinions and such that | think it
woul d nmake sense despite the lack of that limtation to
have sone kind of clarity.

CHAI RVAN BABCOCK: Ckay. | think O singer
has had his hand up for a long tinme. Buddy and Stephen
has and t hen Judge Benton and then Justice Duncan unl ess,
Justice Duncan, you have sonething that kind of fits right
here.

HONCRABLE SARAH DUNCAN: Wl | --

CHAI RMAN BABCOCK:  You want to yield to
Sarah here, Richard?

MR. ORSI NGER'  Sure.

HONORABLE SARAH DUNCAN:  Well, just two
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points. One, our notion for en banc reconsideration
actually contenpl ates --

M5. SWEENEY: Can't hear you

HONCRABLE SARAH DUNCAN:  Qur notion for
reconsideration en banc | think inplicitly contenpl ates
that panels will disagree because it says one of the
reasons for en banc reconsideration is a conflict between
panel opi ni ons.

No. 2, | actually have had this case, and ny
views on it are in ny dissent, so I'll shortcut that.
think it's terribly unfair to the litigants. W
reversed -- it was a --

HONORABLE JANE BLAND: Metro

HONORABLE SARAH DUNCAN: -- contort question
on --

MR. G LSTRAP: | BM case.

HONCRABLE SARAH DUNCAN: The | BM case, and
the trial judge was actually a Gal veston case, was the
trial judge in the Del aney case in the Supreme Court on
contort issues, so he knew exactly what he was doing. He
had been upheld in a simlar -- on a simlar issue, a
simlar kind of reasoning, and the parties had no idea
that they were going to go to San Antonio and briefed it
for the Houston courts. Qur court had disagreed with the

Houston courts on that issue, and it wasn't even a San
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Antonio judge. It was a visiting judge that wote that
opi ni on.

I think it's terribly unfair. | think it's
terribly unfair to the litigants, but | would al so add
that fromeverything | hear fromlawers and ot her judges
and fromlegislators, there is an accountability question.
People feel like we elect our judges. W |ike what
they're doing, we re-elect them W don't |ike what
they're doing, we unelect them but we have no control in
Houston as a voter who you-all are going to get in San
Antoni o, and we woul dn't re-elect those peopl e because we
didn't like what they did in the IBMcase. So it's not
just fairness, which I think is paramount, but | think
there's al so an accountability problem

CHAI RVAN BABCOCK:  Ri chard.

HONORABLE SARAH DUNCAN: Thank you, Richard.

CHAI RVAN BABCOCK:  Then Buddy.

MR. ORSINGER. This problemis not escapable
with the First and the Fourteenth Court and you have
random assi gnments between those two courts, so we are
going to have to live with this problem occasionally when
those two courts disagree with each ot her

W al so have a case -- we have one persona
injury lawer in Corpus Christi who has an arbitration

clause in his plaintiff's Pl contract that the Corpus
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Christi court of appeals says is not enforceable, but the
i dentical contract has been held enforceable by the San
Antoni o court of appeals, so that |awer has a contract
that's enforceable in the Thirteenth District and not in
the Fourth District, and there's nothing he can do about
that until the Suprene Court grants review and clarifies
t hat .

There seens to ne to be an anomaly -- well,
| do not believe as a matter of jurisprudence that one
court of appeals is bound by the ruling of another court
of appeals, and | think probably nost judges woul d agree,
although if they don't, 1'd |ike to hear about that.
think that the whole idea of 14 courts of appeals with one
Supreme Court, particularly with our constitutional and
statutory history that the role of the Supreme Court is to
resol ve conflicts between court of appeals, is that we
expect conflicts to devel op and that we expect our Suprene
Court to resolve those conflicts and that Bill's view --
and | admire Bill greatly and respect all of his opinions.
I think his view of the | aw being one thing is outvoted.

I think that 150 years ago that was the prevailing view
| think this is a philosophical issue as to whether there
is one law that we all see or whether we're all devel oping
the laws as we see it fromour own respective viewpoints

And let ne say that the anonaly to ne of a

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12567

court of appeals saying on a case we got out of El Paso
the law applies in this way, on a case we got out of
Houston the law applies this way, but in our opinion the
law is really sonething different on a case we get out of
San Antoni o, so now you have one court of appeals that
says the lawis two or three different things; and to ne
that is also an anonaly; and | frankly think that making a
j udge sign an opinion and decide the case on the basis of
law that they don't believe when they are courts of equa
jurisdiction is as offensive or perhaps to ne nore
of fensi ve than of fending the expectation interests of the
trial judge and the litigants.

MR. G LSTRAP: The feds do it all the tinme.
The Federal courts do it all the tine.

PROFESSCR DORSANEO.  Yeah, but the Federa
systemis a conpletely different systemthat's not a
system It's an aggregation of different units
masquer ading as a system But we do have a system and
there are two practical points fromnmy perspective. One
courts of appeals should conscientiously reconsider their
own views whenever another coordinate court has come to a
different viewpoint and not just sinply say, "Those people
are in El Paso and we don't really count themas part of
this place anyway." | think that if it's some sort of a

shortcut to coming to a particular conclusion, we've
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al ready been through that, that that's bad judgi ng.

No. 2, in a state as big as Texas if we
start thinking that the lawis different in different
pl aces and that's all right unless and until the Suprene
Court resolves the problemthen that's just a bad thing.
It's bad for the public that may be involved in litigation
out in El Paso for the rules to be different in El Paso
than they are in Dallas or Houston when the parties my
not be fromEl Paso or have any other connection with E
Paso than sonme particul ar business interest.

I think it's not just sone old tinme religion
that the | aw should be the sane everywhere. 1It's a
fundanental concept of having one unified state with a
system of laws that is applicable generally, and if | have
tol'll say it's Saturday norning and there aren't enough
peopl e here to give this the right kind of consideration
if that will work, because it would be a terrible thing to
do what you're suggesting.

CHAI RVAN BABCOCK:  Buddy.

MR LOWN | totally agree, because each
judge is sworn to uphold the |aws of the state of Texas.
Now, in Beaunont we've got four new judges. Say there's
an opinion and they phil osophically are different fromthe
judges we had before. Now, you take an opinion that was

witten by sone of their predecessors and they don't |ike
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that, they don't think it's the |aw of the state of Texas,

are they bound to follow that opinion when it's some
judges they didn't agree wth?

The Suprenme Court, if they have witten a
decision and | go up there, can | rely that the Suprene

Court cannot overrule a prior decision of the Suprene

Court? | nean, nobody can guarantee what a court ought to

do ot her than what those three judges feel should be and
is the law and the right thing to do.

CHAI RVAN BABCOCK: St ephen

MR TIPPS: Well, ny two cents are that |
think the paranpbunt interest here is the interest of the
l[itigant, and the litigant pays | awers and nakes
decisions at the trial court level with the expectation
that, with the exception of the two Houston courts, he
knows where the case is going to go on appeal, and it's
really the systemthat's letting the litigant down when
cases get transferred because for whatever reason our
system can't acconmodate the litigant's reasonabl e
expect ations.

And while there's obviously sone anomaly

involved arising fromthe fact that at any given point in

12569

time we may well have the Waco court thinking that the | aw

is one thing and the Tyler court thinking that the lawis

another thing; but it seens to nme that the right
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resolution here is to protect the legitinmate expectations
of the litigant; and if the litigant has a ruling that
woul d be affirmed in Dallas and the case gets transferred
to Bl Paso, then | think the El Paso ought to think like a
Federal court thinks and realizes it's sitting in that
particular situation as though it were the Dallas court
and it ought to follow the Dallas court's precedence.

CHAI RVAN BABCOCK: Judge Benton.

HONORABLE LEVI BENTON: | agree with what
St ephen said, but | think there is another solution. Wen
the Supreme Court transfers cases for work equalization
purposes they don't really care what case it is, and what
we ought to do is --

HONORABLE NATHAN HECHT: Let ne just tag
onto that and say every effort is nade to be sure that
cases are not sel ected.

HONORABLE LEVI BENTON: Right.

HONORABLE NATHAN HECHT: It's conpletely
random after the fact.

HONORABLE LEVI BENTON: Right. GCkay. So
for that reason why not have a provision that lets the
parties represent to the transferee court that your |aw
and the lawin the transferor court are in conflict. To
protect the reasonabl e expectation of the litigants,

transfer the case back and ask the Suprene Court to sel ect
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anot her case.

HONORABLE NATHAN HECHT: Well, | suspect
that will be the new rule rather than the exception

MR LOWN  Yeah.

HONORABLE LEVI BENTON. | nean, they would
have to -- excuse ne, Justice Hecht, but they would have
to set out in the papers it's case X and case | BM whi ch
are in conflict, and these issues are inplicated in this
case.

HONORABLE NATHAN HECHT: The transfer |
don't think is favorable of the litigants, is ny sense of
it. They would always rather go where they live. Now,
when they're litigating in opposite sides of the state
maybe that's not true

HONORABLE LEVI BENTON: Well, but, | nean,
if a lawer signs a paper that represents that these
are -- these are the issues at issue and these are the
cases in conflict, one would hope that that woul d be a
candid and truthful statenment. | nean, there are
consequences for signing papers that are not truthful. |
mean, that to me is an easier solution than the debate
we' ve had these last 30 minutes about what to do because
it's just the equalization is not -- there's not an
interest in a specific case. Let's just equalize the

wor k| oad.
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CHAI RVAN BABCOCK: Yeah. Where are we? |
thi nk Munzi nger had his hand up. Do you still want to
tal k?

MR. MUNZI NGER: Not really. Stephen said
what | want to say. | was speaking in response to Richard
Orsinger. |I'msensitive to judges and their oaths, but it
is the litigants' substantive rights that are affected by
the judgnent of the court. This is a free country, and
peopl e who conme to court by God are entitled to have the
| aw enforced and their rights respected regardless, and it
troubles ne that we nmight adopt rules that say, well,
we're going to worry about the judge nore than we worry
about the litigants. Stephen is correct.

CHAI RMAN BABCOCK: G Istrap

MR. G LSTRAP: There is another solution
and that is for the Suprene Court to take nore of these
cases in which there is this type of conflict, and there
has been a reason in the past why the Suprene Court |
think may not have been able to do that, and that is
because while we've had -- there is a jurisdictiona
provision that tal ks about giving the Court jurisdiction
when there is conflict between -- in the courts of appeals
that also is applied to interlocutory appeal, and we've
got a 50-year history of construing that statute very

narromy so the Court doesn't have to take interlocutory
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appeal s.

That was changed in House Bill 4. Now
conflict jurisdiction is very broad under House Bill 4,
and it seens to me -- and that old law is no good anynore.

Now, | don't know what that's going to do to interlocutory
appeal s, but it seens to ne it opens the door now for the
Supreme Court to take a | ook again at conflict
jurisdiction and nake that one of the prine indicators or
one of the prine things they | ook at when they decide to
grant a petition.

That's how al nost every Suprene Court in the
United States works. |If you' ve ever nade it to the United
States Suprene Court you find that the reason you probably
got there was conflict among the circuits. That ought to
be the law in Texas, and | think with the new | aw t hat
could be the law in Texas. In Jaubert, the Court of
Crimnal Appeals intervened and fixed the problem |
think the Texas Suprene Court can now cone in and fix sone
of these problenms when it night not have been able to do
so in the past.

CHAI RVAN BABCOCK:  Sar ah

HONORABLE SARAH DUNCAN: | think this
di scussi on denonstrates that people have very strongly
hel d beliefs on this particular issue. In talking with

judges fromother states, other states have rules telling
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j udges, you know, you can't -- one panel can't disagree
wi th another, one coordinate court can't disagree with
anot her, or they have a method for getting cases in which
the opinions conflict to the Suprenme Court other than
through a petition for discretionary review.

So given all of that, | would strongly
reconmend that the Court undertake to | ook at how ot her
states are dealing with the problem In sone states, for
instance, all of the court of appeals judges, wherever
they may be in the state, are a part of one court of
appeal s rather than different courts of appeals. That in
and of itself would, | think, cause the law to devel op
differently when there are disagreenents.

PROFESSCR DORSANEC: Qur differences are
acci dental, not because they are neant to be different
courts of appeals.

HONORABLE SARAH DUNCAN:  And that's what |
saying. Maybe we should just be one court of appeals, and
maybe there should be a rule. [|'mnot advocating this
because | don't think it's nmy view, but |'ve heard it
expressed around the table. Maybe sonebody, maybe a
majority, would say there should be one court of appeals
and no panel of that court of appeals can disagree with
anot her panel of the court of appeals that has to go en

banc. That is the way it is | think in California, is the
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state that does that.

But | think all this discussion and all this
enotion says we do need rules on this. W need gui dance
on this because it shoul dn't depend on what three judges
you random y pool fromwhich court of 14 in a state the
size of Texas on issues that are as significant as the
issues in which this frequently arises, and I will second
what Frank said. It is nore serious in crimnal cases
because we're tal king about people's right to appeal or
their |iberty.

CHAI RVAN BABCOCK: Lanont.

MR. LAMONT JEFFERSON: | totally agree with
Richard and Bill's conmments. | think it's absolutely
unwor kabl e to think that we should try to manage litigants
expect ati ons based upon the panel that they're assigned
to. There is just one law of the state. It's like as a
litigant in a trial court. |If |I get assigned to Judge
Mreles | mght have certain expectations different than
if I'"massigned to Judge Peden, but the fact that | get
noved fromone district court judge to another district
court judge, even though it changes ny expectation
shoul dn't give nme any substantive rights. | mean, they're
bot h doing the best they can to enforce the | aw of the
state. \Whether it's a panel in Dallas or a panel in San

Antonio or El Paso or wherever, everyone is doing the best
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they can to enforce the |aw of the state. That's what
they're sworn to do.

CHAI RVAN BABCOCK: Judge Yel enosky.

HONORABLE STEPHEN YELENOSKY: Well, but |
think this is getting to a really fundanmental point, and
Sarah touches on it. | nean, what's the phil osophica
justification for requiring a trial court judge to follow
the appellate court of that area when there's another
appel l ate court that has an opposing view directly on
point? If there's one law in the state of Texas, what's
the justification for that?

PROFESSOR DORSANEQ  There is no
justification.

MR. LAMONT JEFFERSON: That's not the | aw

HONORABLE STEPHEN YELENOSKY: \Well, | mean,
you're saying that within that jurisdiction this is the

law and within the other jurisdiction that's the |aw.

12576

PROFESSOR DORSANEQ No, |'m saying that the

law is in doubt. There are two coordinate courts of equa
precedential val ue wherever a trial judge sits in the
state --
HONORABLE STEPHEN YELENOSKY: Ri ght.
PROFESSCR DORSANEO: -- that have different
views, so that makes it a hard one for you.

HONORABLE STEPHEN YELENOSKY: Ckay. But
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you're saying within that appellate jurisdiction --

PROFESSOR DORSANEOC:  No, |'m not.

HONORABLE STEPHEN YELENOSKY: -- that you're
going to get a ruling one way and w thin another appellate
jurisdiction you' re going to get a ruling another way.

CHAI RVAN BABCOCK: Could | butt in here for
a second? Bill, what if I"'mlitigating in Houston and
say to Judge Sullivan, "Judge Sullivan, there is a First
District decision that is right on point and you are bound
by this decision.”

PROFESSOR DORSANEQ  You have just told him
somet hing fal se

CHAI RVAN BABCOCK: Well, that's what ny
question is. You know, "I recognize that there is an
Amarill o decision that's 180 degrees opposite, but really,
Judge Sul livan, you ought to follow the Houston court."
That's not true?

PROFESSCR DORSANEO: No, not true. False.

CHAI RVAN BABCOCK: Not true.

PROFESSOR DORSANEOQ As a practical matter
it might be true, but it's not true as a matter under the
I aw.

HONOCRABLE LEVI BENTON: What's the
aut hority?

HONORABLE STEPHEN YELENCSKY: But you'll get

D Loi s Jones, CSR
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reversed. You know you're going to get reversed.
HONORABLE LEVI BENTON: Bill, what's the
authority for that, because that cones up a lot, and
agree with you, but |I've never -- what's the authority for
it?
PROFESSOR DORSANEQ There is no readily
ascertainable authority for it.

MR. ORSINGER It's his phil osophica

opi ni on.
HONORABLE LEVI BENTON: The law is the |aw.
MR LAMONT JEFFERSON: Exactly.
PROFESSOR DORSANEQ That's the authority
for it.

HONORABLE LEVI BENTON:.  Ckay.

CHAI RVAN BABCOCK: Carl os.

MR LOPEZ: Chip, in that situation you're
basi ng your ammo on Judge Sullivan's belief, right or
wong, that when the case goes up his reviewi ng court is
going to apply this law or the other law, and so you're
trying to convince Judge Sullivan, | think, or tria
courts generally with success, because npbst of themtend
to believe this, that the -- that they're going to be
reviewed by the Fifth Court and that the Fifth Court in
reviewing themis going to apply what the Fifth Court has

done in the past.
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So your ammop with the trial judge is "Judge,
you're nore likely to get reversed if you go with Amarillo
than if you go with the First District."

CHAI RVAN BABCOCK: Well, is it just ammo or

is it nmore fundanental than that?

MR. LOPEZ: | have been | ooking. | thought
| had seen -- | thought somewhere in the Government Code
there was a provision that tal ks about it. | don't know

what it says, but | renmenber hearing it one tine, and
thought it was strange, that tal ked about what you're
supposed to do there, and | can't find it now, so I'm
| ooki ng.

MR LOWN In the Federal court you see the
Fifth Crcuit say, "W're Fifth Crcuit bound." 1['ve
never seen an opinion that says "W're First Court of
Appeal s bound" or Waco court. Now, there are a |ot of
them | haven't read and a lot of them | don't understand.

CHAI RVAN BABCOCK: That's a slightly
different point than the one | was raising. M raising
was you' ve got a superior court that is the court of
appeal s in whatever district and then you've got an
inferior court that is the district court. Does the
district court have to follow the precedent of its
superior court?

MR. LON You' ve got two equally superior
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courts.

CHAI RVMAN BABCOCK:  Huh?

MR LAMONT JEFFERSON: That's right.

MR. LON You have two equal ly superior
courts, and the district court should not worry whether he
will be reversed. He should worry about whether he did
the right thing as he's sworn to do.

MR. LOPEZ: But the right thing is -- sone
trial judges believe in their philosophy that the right
thing is to do whatever the review ng court thinks you
shoul d do

MR LON If they believe that then that's
what they have to do.

MR. LOPEZ: There are other trial judges
that think I"'mgoing to do whatever | think is right. If
| get reversed --

PROFESSOR DORSANEQ Carlos, | once argued a
Dal | as case to you when you were sitting --

MR LOPEZ: | know.

PROFESSOR DORSANEQ  -- in Dallas, and you
didn't follow the Dallas court of appeals decision that
was just handed down. You foll owed the other decision
fromthe other court, and you were right as it turns out.

CHAI RVAN BABCOCK: The Dal |l as case was

di stingui shable, but --
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MR, LOPEZ: | was persuaded by abl e counsel
but --

CHAI RVAN BABCOCK: It does seemto me that
it's sonewhat fundanental as to whether or not in this
state the district judges within the appellate district
are bound to follow their appellate district's court of
appeal s deci si ons.

MR. G LSTRAP: You're not going to find a
case saying that.

CHAl RMAN BABCOCK: Well, is there a case
sayi ng the opposite?

MR. G LSTRAP: No.

HONORABLE SARAH DUNCAN: What |'m saying, we
don't have any rul es.

MR, LON The | aw of Texas.

HONORABLE SARAH DUNCAN: I n some cases it's
a question of efficiency.

CHAI RVAN BABCOCK:  Yeah. | don't know who
had their hand up.

HONORABLE LEVI BENTON: | want to go back to
what | thought was ny excellent idea that got no traction

PROFESSOR DORSANEQ No, it did. It's being
remenber ed.

HONORABLE LEVI BENTON: All right. Very

well. | was just worried because | thought it was a great
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i dea because, | nean, it's just an equalization. It
doesn't matter what case it is. Thank you very nuch. |
thought it was a great idea.

MR. G LSTRAP: It's too practical. It's too
reasonabl e.

CHAI RVAN BABCOCK: Justice Gray.

HONORABLE TOM GRAY: |'ve probably spent
weeks of man hours on this issue in various -- attacking
it fromvarious points of view, and | have stayed out of
the discussion intentionally to see what sone of the other
comments were; and given that the purpose of this is
largely to give Justice Hecht a background fromthis group
to respond to the chiefs' inquiry next week, ny coments
are nostly addressed to the rest of the group that there
seemto be two different prenises that you-all are
approaching it from either that the lawis or ought to be
the sane across Texas versus the premise that the reality
is that the lawis different in different parts of Texas;
and whet her you want to accept that and whether or not
that causes you trouble at night in sleeping, | can tel
you that it is a fact that rules will be applied
differently across the state.

And, in fact, it would be my argunent that
the Supreme Court has recently validated that position

when they' ve enforced venue sel ection cl auses because if
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peopl e can select the venue in which they're going to try
a case, they have inherently determ ned that that venue
of fers them sonething that they want to be bound by as
opposed to randomy wi nd up sonewhere else; and | woul d
suspect that if we don't do sonething about this we wll
see venue selection clauses with regards to appellate
court decisions as well.

As far as -- | believe it was Stephen Tipps
made a comment that only in Houston do we have this
problem That's not entirely true. 1In northeast Texas we
have several overlapping counties. You do not know what
court you're going to, whether it's the Sixth, the Fifth,
or the Twelfth, until after the case is over with. There
is currently pending sone efforts to authorize exactly
what was conmented upon, is a preselection of the
appel late court for resolving this very problem

Wth regard to Levi's conment on the court
sending it back, actually, now there is no prohibition
against filing a notion to transfer the case back with the
Supreme Court, but the constitutional jurisdiction for
that transfer rests solely with the Supreme Court. That's
where the notion would need to be filed.

The problemis that -- and | have a specific
exanpl e with Jaubert being the case in which | was in the

di ssenting opinion and described this problem and I think
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Sarah Duncan and | have probably witten on the issue the
nost in the state. In that case it was the identica

i ssue com ng out of Fort Worth. They had deci ded the
case. A nmgjority of our court -- our court had never
addressed the issue, and a majority of our court decided
that the Second Court was wong and refused to follow the
Fort Worth court.

The Court of Crimnal Appeals actually had
this issue. They granted review on it and then because,
as is inherent in these problens, once they decide the
issue it is no longer a conflict and, therefore, they did
not address which | aw should apply. W had not deci ded
it. So the parties would have been unable to brief the
i ssue and presented it to the CCA that there was, in fact,
a conflict between the two courts.

Wth regard to stare decisis and whether or
not | am bound by a prior decision of my court or
phil osophically if I was on a court that had a pane
decision, | will have to confess ignorance. Today was the
first day that | thought in any way, shape, or formthat |
was not bound by prior decisions of nmy court or that if |
had been a panel on a court that | would not have been
bound by another decision of that court absent an en banc
revi ew because of the common | aw principle of stare

decisis with which | certainly feel bound because that is
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the | aw.

There are very -- there are some very good
case authority on what it takes to change stare decisis,
that it was, you know, wong or situations have changed.
It was wongly decided or the situation has changed or the
deci sion previously nade was proven to be unworkable. So,
| mean, there is a lot of case |law on that concept.

And in closing, | guess | will remnd
everybody or suggest to everybody this is a problemthat,
except for the overlapping jurisdictions, is caused by a
unequal workload at the courts of appeals, and there is a
-- for those of you-all that are interested in studying
the issue, there is a House committee on redistricting,
Texas House of Representatives interimreport 2004. Joe
Crab was chairman, and it is an effort to equalize the
wor k| oad.

One of the things involves additiona
funding for the heavily overl oaded courts of the First,
the Fourteenth, and the Fifth, included in -- because the
whol e concept of that redistricting is to try to equalize
the workl oad, we anticipate that there will be fewer of
these transfers required, and, therefore, the | ast
proposal in this -- the chiefs presented to Joe Crab's
committee a redistricting proposal which included this

addi ti onal funding, and because we antici pate the nunber
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of these cases to be drastically reduced, it was the

opi nion of the chiefs as contained -- and I'Il just read
it -- "In the rare instance that an appeal is transferred
fromone court to another, the Supreme Court shal
determne which law is to be applied in addressing
potential conflicts between outcone determ native
precedent in the transferring and transferee courts and

i nclude such determnation in the transferring order. It
is proposed that the precedent to be used be that of the
transferring court's last jurisdiction.”

CHAI RVAN BABCOCK:  Ckay.

HONORABLE TOM GRAY: Thank you.

CHAI RVAN BABCOCK: We've got to go because
the people on ny flight left 20 m nutes ago, which is
nmaki ng me nervous, but, Bill, the Court --

PROFESSCR DORSANEO: | think we need to
study the other jurisdictions and see what they do before

we do anyt hi ng.

12586

CHAI RMVAN BABCOCK: Yeah, and the Court woul d

like us to continue working on this and cone up with a
rule or a proposal, so we will take that up at the next

neeting, and thanks, everybody, for com ng

MS. SWEENEY: | want the record to show |'ve

been here all norning even though | haven't spoken.

Q herwi se ny --
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CHAI RVAN BABCOCK: And before we go off the
record |'d like to note that twice in this nmeeting Judges
Bl and and Chri stopher have di sagreed with each other

(Adj ourned at 11:58 a.m)
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