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SUPREME COURT ADVISORY COMMITTEE
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OF DISQUALIFICATION AND RECUSAL RULE PROPOSAL

Disqualification and Recusal of Judges

(@

(b)

Grounds for Disgualification.(2) A Judge is disqualified in the following
circumstances:

(1) thejudgeformerly acted as counsel in the matter, or practiced law in association
with someone while that person acted as counsel in the matter;

(2) thejudge has an interest in the matter, either individually or as afiduciary; or

(3) thejudge is related to any party by consanguinity or affinity within the third
degree.

Groundsfor Recusal.(3) A judge must recuse in the foll owing circumstances, unless
waived pursuant to subdivision (C);

(1) thejudge'simpartiality might reasonably be questioned,(4)

(2) the judge has a personal bias or prejudice concerning the subject matter or a
party,(5)

(3) thejudge has been or is likely to be a material witness, formerly practiced law
with amaterial witness, or isrelated to a material witness or such witness's spouse
by consanguinity or affinity within the third degree;(6)

(4) the judge has persona knowledge of material evidentiary facts relating to the
dispute between the parties;(7)

(5) thejudge expressed an opinion concerning the matter while acting asan attorney
in government service;(8)

(6) thejudge or the judge's spouse isrelated by consanguinity or affinity within the
third degree to a party or an officer, director, or trustee of a party;(9)

(7) thejudge or the judge's spouse is related by consanguinity or affinity within the
third degree to anyone known or disclosed to thejudge to have afinancial interestin
the matter or a party, or any other interest that could be substantially affected by the
outcome of the matter;(10)



(8) thejudge or the judge's spouse isrelated by consanguinity or affinity within the
third(11) degree to alawyer in the proceeding.(12)

(9) alawyer inthe proceeding, or the lawyer'slaw firm, is representing the judge, or
judge's spouse or minor child, in an ongoing legal proceeding other than a class
action, except for lega work by a government attorney in hisher officia

capacity.(13)

(10) (14) the judge has accepted a campaign contribution, as defined in §
251.001(3)of the Election Code, which exceeds the limits in § 253.155(b) or 8§
253.157(a) of the Election Code, made by or on behalf of a party, by alawyer or a
law firm representing a party, or by a member of that law firm, as defined in §
253.157(e) of the Election Code, unless the excessive contribution is returned in
accordance with 8§ 253.155(e) of the Election Code. Thisground for recusal arisesat
the time the excessive contribution is accepted and extendsfor the term of office for
which the contribution was made.

(11) adirect campaign expenditure as defined in § 251.001(7) of the Election Code
which exceeds the limits in § 253.061(1) or 253.062(a) of the Election Code was
made, for the benefit of the judge, when a candidate, by or on behalf of a party, by
alawyer or law firm representing aparty, or by amember of that law firm as defined
in 8 253.157(e) of the Election Code. This ground for recusal arises at the time the
excessive direct campaign expenditure occurs and extends for the term of office for
which the direct campaign expenditure was made.

(c) Waiver.(15) Disgualification cannot be waived. The partiesto a proceeding may waive
any ground for recusal after it isfully disclosed on the record.

(d) If ajudge does not discover that there must be arecusal under subparagraphs (b)(7) until
after substantial time has been devoted to the matter, thejudgeisnot required to recuseif the
person, with thefinancial interest, divestsof theinterest that would otherwiserequirerecusal.

(e) Procedure.

(1) Motion. A motion to disqualify or recuse ajudge, associate judge, or statutory
master, other than ajudge of the Supreme Court, Court of Criminal Appeals, Court
of Appealsor Statutory Probate Court, must state in detail thefactual and legal basis
for recusal or disqualification and, if applicable, any exception under subparagraph
(e)(2), and must be made on persona knowledge(16)or upon information and belief
if the grounds for such belief are stated specifically.(17) A judge's rulings may not
be a basis for the motion, but may be admissible as evidence relative to the
motion.(18) A motion to recuse must be verified; an unverified motion does not
invoke the proceedings under this rule except for sanctions.(19) A motion to recuse
ajudge for any ground listed in subparagraph (b)(10) or (b)(11) may not be filed by
any party, lawyer or law firm whose action constituted a ground for recusal.(20)



(2) Timeto File. A motion to disqualify or recuse may be filed at any time. A motion to recuse if
filed later than the tenth day prior to the date the case is set for conventional trial must state one or
more of the following:

(A) thebasisfor recusal did not exist beforeten (10) days prior to the date the caseis set for
conventional trial;

(B) thejudge who is sought to be recused was not assigned to the case before ten (10) days
prior to the date the case is set for conventional trial;

(C) the party filing the motion neither knew nor should have known of the basisfor recusal
before ten (10) days prior to the date the case was set for conventional tria; or

(D) other good cause.

(3) Referral. Thejudgein the caseinwhichthe motion isfiled must, without further proceedings,
promptly recuse or disqualify or refer the motion to the presiding judge of the administrativeregion
without taking any other action in the case. If the judge voluntarily recuses or disqualifies pursuant
to the motion, the case shall be referred to the presiding judge of the administrative region for
reassignment unlessthe parties agree that the case may be reassigned in accordance with local rules.
The judge must promptly refer every motion to recuse or disqualify to the presiding judge of the
administrative region, if the judge refuses to recuse or disqualify. If the judge in the case in which
the motion isfiled does not promptly recuse or disqualify or refer the motion to the presiding judge
of the administrative region, the movant may forward a copy of the motion to said presiding judge
and request the presiding judge to hear the motion or assign ajudgeto hear it. If the motion does not
comply with subparagraph (e)(1), and subparagraph (e)(2) if applicable, the said presiding judge
may deny the motion without ahearing. If the motion, including any motionfiled against apresiding
judge, complieswith subparagraph (e)(1) and subparagraph (e)(2), if applicable, the presiding judge
of the administrative region shall hear the motion or immediately assign a judge to hear it.
Notwithstanding any local rule or other law, after amotion to recuse or disqualify has beenfiled, no
judge may preside, reassign, transfer, or hear any matter in the case, except pursuant to subparagraph
(e)(4), before the motion has been decided by the presiding judge or other judge assigned by the
presiding judge of the administrative region, except by agreement of parties as described above.

(4) Interim Proceedings.(22) After referring the motion to the presiding judge of the administrative
region, the judge in whose case the motion is filed must take no further action in the case until the
motion is disposed of; except for good cause stated in the order in which the action is taken.
However, in the following instances, the judge agai nst whom the motion is directed may proceed as
though the motion had not been filed, pending a ruling on the motion:

(A) when the motion to recuse or disqualify isfiled after the tenth day prior to the date the
caseis set for conventional trial on the merits (24); or

(B) when the motion isthe third or subsequent motion filed in the same case by the same
party.



(5) Abatement of interim proceedings.(25) If all parties to the interim proceedings agree that the
interim proceedings should be abated pending a ruling on the motion, the judge must abate all
interim proceedings. The presiding judge of the administrative region or the judge hearing the
motion to recuse or disqualify may also order theinterim proceedings abated pending aruling onthe
motion to recuse or disqualify.(26)

(6) Order entered during interim proceedings.(27) If the judge who signed any order in an interim
proceeding pursuant to subparagraph (e)(4) is subsequently recused, the judge assigned to the case
shall, upon motion of a party, review such order but may, after reviewing the basis for such order,
enter the same or similar order or vacate the order. In any case where ajudge has been disqualified,
the judge assigned to hear the case shall declare void all orders entered by such judge and shall
rehear all matters that were heard by the disqualified judge.

(7) Hearing.(28) Unless the presiding judge of the region has denied the motion without hearing
pursuant to subparagraph (e)(3), ahearing must be scheduled to commence promptly. The presiding
judge must promptly give notice of the hearing to all parties, and may make such other orders
including interim or ancillary relief as justice may require. The hearing on the motion may be
conducted by telephoneand facsimileor el ectronic copiesof documentsfiled inthe case may beused
in the hearing. Thejudge who hears the motion must rule within three (3) days of the last day of the
hearing or the motion is deemed granted.

(8) Disposition. If ajudge is disqualified or recused, the regional presiding judge must assign
another judgeto preside over the case and notwithstanding theserulesor any local rule, the case shall
not be reassigned to another judge without the consent of the presiding judge of the administrative
region. If an associate judge or a statutory master is recused or disqualified, the court to whom the
caseis assigned must hear the case or appoint a replacement.(29)

(9) Appeal. If the motion is denied, the order may be reviewed for abuse of discretion on appeal
from the final judgment. If the motion is granted, the order may not be reviewed by mandamus or

appeal .(30)

(20) Assignment of Judges by Chief Justice of the Supreme Court. The Chief Justice of the Supreme
Court may also appoint and assign judges in conformity with this rule and pursuant to statute
including whenever the presiding judge recuses, is disqualified or is unavailable.(31)

(11) Sanctions. Sanctions are authorized as follows:

(A) Ifapartyfilesamotion under thisruleand it isdetermined, on motion of the opposite
party, or on the court'sown initiative, that the motion was brought for purposes of delay and
without sufficient cause, the judge hearing the motion may impose any sanctions authorized
by Rule 215.2(b).(32)



(B)  Upon denial of three (3) or more motionsfiled in a case under this rule by the same
party, the judge denying the third or subsequent motion shall enter an order awarding to the
party opposing such motion reasonable and necessary attorneys fees and costs, unless the
party making such motion can demonstrate that the motion was not frivolous. The party
making such motion and the attorney for such party are jointly and severally liable for such
fees and costs.

(C) A sanction order shall be subject to review on appeal from the final judgment.

(12) Justice of Peace Courts. Thisrecusal rule does not apply to Justices of the Peace.

Comment 1: A motion to recuse or disgualify a statutory probate judge is governed by § 25.00255
of the Government Code.

Comment 2: Recusals where the judge is a member of a class that is represented by a lawyer or
lawyer's law firm are decided on a case-by-case basis.

Comment 3: Theterm “conventional trial on the merits’ is borrowed from North East Independent
School District v. Aldridge, 400 S\W.2d 893, 897-898 (Tex. 1966). It means a case tried on the
merits of the parties’ substantive claims and defensesto ajury or to the court in accordance with the
rules of civil procedure and evidence. It does not include other forms of adjudication, such as
summary judgment proceedings, default judgment hearings, or cases disposed of on nonsuit,
dismissed on motion for dismissal because of noncompliance with statutory prerequisites to the
commencement or prosecution of suit or for failure to comply with the rules of civil procedure, for
want of prosecution, pleas to the jurisdiction or pleas in abatement.

Comment 4: Section (e) (3) of thisrule states that ajudge handling a motion to recuse or disqualify
must “without further proceedings’ promptly recuse or disqualify or refer the matter to the presiding
judge of the administrative region. The rule contemplates that the trial judge shall make a
determination on the motion based only on the arguments made in and the evidence presented in a
party’ s motion to recuse or disqualify and any response to the motion. While the trial court judge
may hold a hearing to hear arguments on the meritsof the motionto recuseor disqualify, the hearing
isnot evidentiary and may not be used as an * opportunity to develop arecord regarding the motions
torecuse’. SeeInre Rio Grande Valley Gas Co., 987 SW.2d 167, 179 (Tex. App.—Corpus Christi
1999, orig. proceeding). Section (€)(3) expressly disapproves any type of action by a judge on a
motion to recuse or disqualify other than making a decision to recuse or disqualify or to refer the
motion to the presiding judge of the administrative region or holding a hearing on the motion
restricted to hearing arguments based on the party’ s motion or response and contrary holdings are
overruled. SeeIn re Rio Grande Valley Gas Co., 987 SW.2d 167, 179 (Tex. App.—Corpus Christi
1999, orig. proceeding) and Winfield v. Daggett, 846 S.W.2d 920, 922 (Tex.App.--Houston [1st
Dist.] 1993, no writ).
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This rule would replace current Rules 18a and 18b of the Texas Rules of Civil Procedure.

Section (@) is a nonsubstantive recodification of current Rule 18b(1). Both provisions are
based on constitutional grounds for disqualification.

This section is derived from current Rule 18b(2).
From current Rule 18b(2)(a).

From current Rule 18b(2)(b).

From current Rule 18b(2)(c) & (f)(iii).

From current Rule 18b(2)(b).

From current Rule 18b(2)(d).

From current Rule 18b(2)(f)(i).

From current Rule 18b(2)(f)(ii).

Currently first degree.

From current Rule 18b(2)(g).

Paragraph (9) is based on The Guide to Judiciary Policies and Procedures, Vol. 5, Section
3.6-2, published by the Administrator's Office of the United States Courts.

Paragraphs (10) and (11) are based on proposals by the Judicial Campaign Finance Study
Committee. Italicized print generaly indicates new or changed language from the
recodification or current Rule 18.

From current Rule 18b(5).

This requires details of facts and the legal basis for the motion. The former rule required
"grounds."

From current Rule 18a(a).
This sentence is new.
The requirement that a motion be verified is based on current Rule 18a(a).

This sentence is new. It is part of the proposals by the Judicial Campaign Finance Study
Committees.

There isno ending date by which the motion must befiled if based on any of the exceptions
in(e)(2) (A), (B), (C), or (D).

This section, based on a concept from S.B. 788, seeks to deter untimely, multiple, and
frivolous recusal motions.

North East Independent School District v. Aldridge, 400 S.W.2d 893, 897-98 (Tex. 1966).

This section, which differs from S.B. 788, would enable tria courts to stop interim
proceedings until the recusal motion is ruled on if the motion appears to be meritorious or
if the parties agree that the proceedings should be stopped. It thus prevents waste of judicial
resources on proceedings where the recusal motion likely would be granted and the interim
rulings caused to be "undone." See subparagraph (e)(6), below.

See (e)(7), last sentence.
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This section is based on S.B. 788 but clarifies how trial judges can "fix" orders entered in
interim proceedings that are required to be vacated after arecusal motion is granted. It also
clarifies that orders entered in an interim proceeding while a disqualification motion is
pending must be voided if the motion is granted.

The following two subparagraphs revise existing procedures to improve expeditiousness.

Mastersand associatejudgesmay berecused or disqualified. The preceding sentence clarifies
the procedures for assigning replacements for such officers.

From current Rule 18a(f).
From current Rule 18a(g).
From current Rule 18a(h).



