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STEVEN WAYNE SMITH, VS. THOMAS R. PHILLIPS, ET AL.

Civil Action No. A-02 CV 111 JRN

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF

TEXAS, AUSTIN DIVISION

2002 U.S.Dist. LEXIS 14913

August 5, 2002,Decided
August 6, 2002,Filed

DISPOSITION: [* 1] Defendants enjoined from
enforcing Canon 5(1) of the Texas Code of Judicial
Conduct.Casedismissed.

COUNSEL: For Steven Wayne Smith, PLAINTIFF:
Steven W Smith, Law Offices of Steven W Smith,
Austin, TX USA.

For ThomasR Phillips, NathanL Hecht,Craig T Enoch,
Priscilla R Owen, James A Baker, Deborah G
Hankinson, Harriet O’Neill, Wallace Jefferson, Xavier
Rodriguez,DEFENDANTS: JamesCarltonTodd, Office
of theAttorneyGeneralStateof Texas,Austin, TX USA.

For DawnMiller, DEFENDANT: RobbiB Hull, Vinson
& Elkins, LLP, JenniferBarrettPoppe,RyanD Clinton,
Vinson& Elkins, Austin, TX USA.

JUDGES: JAMES R. NOWLIN, CHIEF UNITED
STATESDISTRICT JUDGE.

OPINIONBY: JAMES R. NOWLIN

OPINION:

ORDER

Before the Courtis the abovestyledcauseof action.
A stay was issued on March 22, 2002, to await the
outcome of the Supreme Court’s consideration of
RepublicanParty ofMinnesotav. Kelly, US. , 153
L. Ed. 2d 694, 122 S. Ct. 2528 (2002). On June 27,
2002,the SupremeCourtheld that Minnesota’sCodeof
Judicial Conduct 5(A)(3)(d)(i), which prohibited
candidatesfor judicial election from announcingtheir
views on disputedlegal andpolitical issues,violated the

First [*2] Amendment.In light of the SupremeCourt’s
decision,theCourtissuesthe following Order.

Plaintiff StevenWayne Smith filed suit challenging
the constitutionalityof Canon 5(1) of the TexasCode of
Judicial Conduct.Smithclaims Canon5(1) violated his
right to free speechby restricting what issueshe could
discuss while campaigningfor judicial office. Canon
5(1) of the TexasCodeof Judicial Conductgovernsthe
conductof bothsitting judgesandjudicial candidatesand
providesthat

“a judge or judicial candidateshall not
make statementsthat indicatean opinion
on any issue that may be subject to
judicial interpretationby the office which
is being sought or held, except that
discussion of an individuals’ judicial
philosophyis appropriateif conductedin
a mannerwhich does not suggestto a
reasonablepersona probabledecisionon
anyparticularcase.
TEX. CODE OF JUDICIAL CONDUCT
Canon5(1).

Defendantscontendthat Canon5(1) limits speechonly
to the extent necessaryto preservethe integrity of the
judiciary. Defendants argue that the state has a
compelling interest in Canon 5(1) as its means of
maintaining a democratically electedbut independent
judiciary. [*3]

After reviewingthis caseand theapplicablelaw, this
Court finds no distinction betweenMinnesota’sCodeof
Judicial Conduct 5(A)(3)(d)(i) and Texas’ Code of
Judicial Conduct 5(1). For the reasons stated in
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RepublicanParty ofMinnesotav. Kelly, US. , 122 IT IS FURTHER ORDERED that the Defendants
S. Ct. 2528 (2002), this Court finds thatTexasCode of are ENJOINED from enforcingCanon5(1) of the Texas
Judicial Conduct 5(1) violates the First Amendment. Codeof JudicialConduct.
Additionally, the Court finds that Plaintiff Smith, who

IT IS FURTHER ORDERED that eachparty shall
won the primary electionand is the currentRepublican

bearhisown costs.
nominee for Place (4) on the Texas Supreme Court,
sufferedno damagesas a result of Canon 5(1) of the FINALLY, IT IS ORDERED that this case be
TexasCodeof JudicialConduct. DISMISSED.

IT IS THEREFOREORDEREDthat Canon5(1) of SIGNED andENTEREDthis the 5thday of August
the Texas Code of Judicial Conduct is DECLARED 2002.
unconstitutional.

JAMES R. NOWL1N

CHIEF UNITED STATESDISTRICT JUDGE


