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MEMORANDUM 

 

TO: Richard Orsinger 

 

FROM: Frank Gilstrap 

 

DATE: April 10, 2012 

 

RE: Protective Order Kit 

__________________________________________________________________ 

 

The Protective Order Kit was first presented to SCAC on March 5, 2005 without 

subcommittee consideration.   After discussion by the full SCAC, the kit was 

approved by the Supreme Court.   Now, amendments to the Kit have been referred 

to our subcommittee.    

 

On April 4, I sent out a memo asking several questions, and I received prompt and 

helpful responses from Judge Judy Warne, a Harris County family law judge, and 

Professor Jeana Lungwitz, who heads the Domestic Violence clinic at the UT law 

school.   These answered some of the questions in the April 4 memo, leaving only 

the questions set out below. 

 

The page references are to the attached handout, which includes the temporary and 

final orders and parts of Chapters 82, 83 and 85 of the Family Code.   Because this 

handout is taken from a larger document, there are gaps in the page numbering 

sequence. 

1. Notice.   Under the statute, the Notice of Application for Protective Order 

must contain the following statement: 

  An application for a protective order has been filed . . . alleging that you 

have committed family violence.   You may employ an attorney to defend 

you against this allegation.   You or your attorney may, but are not required 

to, file a written answer to the application.   Any answer must be filed before 

the hearing on the application.   If you receive this notice within 48 hours 

before the time set for the hearing, you may request the court to reschedule 

the hearing not later than 14 days after the date set for the hearing.   If you 

do not attend the hearing, default judgment will be taken and a protective 

order may be issued against you. 

TEX.FAM.CODE § 82.041(b) (handout, p.19).    
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The Notice of Application for Protective order is not part of the Protective Order 

Kit, and it is supposed to be prepared by the clerk.   From what I can tell, the clerks 

are quite aware of this requirement.   The clerks in Tarrant County (pop. 2 million), 

Johnson County (pop. 200,000) and Wise County (pop. 60,0000) include this 

language in the Notice.   It may be possible, however, that in some of the more 

remote counties, the clerk may not know to include this information. 

Even so, the respondent needs to understand that, at the hearing, the judge can 

restrict his communications, restrict his physical liberty, order him to pay support, 

order him to leave home, restrict access to children, prohibit him from possessing a 

gun, and suspend his concealed handgun license.  See TEX.FAM.CODE §§ 85.021 & 

85.022 (b) (handout, pp.29-31).   While he may be able to learn this by reading the 

application and the temporary order, these consequences should be stated in 

laymen’s language, which could be placed in the citation or in the warnings in the 

temporary order.
1
 

2.    Firearms.   Under the statute, the court may prohibit the respondent from 

possessing a firearm and must suspend the respondent’s concealed handgun 

license.  Id. §§ 83.001(b) (handout, p.21) & 85.022(b)(6)&(d) (handout, pp.30-31).   

But under the proposed orders, the court must prohibit the respondent from 

possessing a firearm and suspend his concealed handgun license.
2
 

It is a crime to possess a firearm after a final order has been entered (but not a 

temporary ex parte order),
3
 and the statute requires the respondent to be advised of 

this.  See TEX.FAM.CODE § 85.026(a) (handout, pp.32-33).
4
   But the judge is not 

required to restrain conduct merely because it is criminal.   For example, it is 

obviously a crime for the respondent to assault the applicant, but that box is not 

checked.
5
   The legislature has given the judge the discretion to prohibit the 

respondent from possessing a firearm, but the proposed orders take that discretion 

away. 

                                                           

 
1
 See Temporary Ex Parte Protective Order, p.3 ¶ 7 (handout, p.7). 

 
2
 Id., p.2 ¶ 3(g) (handout, p.6); Protective Order, p.3 ¶ 4(j) (handout, p.10). 

 
3
 See 18 U.S.C. § 922(g)(8) & TEX.PENAL CODE § 46.04(c). 

 
4
 See also Temporary Ex Parte Protective Order, p.3 ¶ 7 (handout, p.7) & Protective 

Order, p.7 (handout, p.14). 

 
5
 See also Temporary Ex Parte Protective Order, p.1 ¶ 3(a) (handout, p.5), Protective 

Order, p.2 ¶ 4(a) (handout, p.9). 
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3.    Due Process.   The respondent has a Second Amendment right to possess a 

gun in his home for purposes of self-defense.
6
    While the law in this area is only 

now developing, the respondent will be entitled to some measure of procedural due 

process before being ordered to surrender firearms.   Ordering the respondent to 

surrender firearms after the hearing should not be a problem, since the respondent 

has received notice and opportunity to be heard.   The problem is the temporary 

order and particularly the following features:  (i)  the temporary order is entered ex 

parte (ii) the order requires the court to prohibit respondent from possessing 

firearms (iii) the respondent may not receive a hearing for up to 20 days, or even 

more and (iv) the order contains no specific finding that there is a danger that 

firearms will be misused. 

 

 

                                                           

 
6
 See District of Columbia v. Heller, 554 U.S. 570, 635 (2008); McDonald v. City of 

Chicago, 130 S.Ct. 320, 326 (2010). 








































