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Lovelace v. Sabine Consol., Inc., 733 S.W.2d 648,
656 (Tex.App.—Houston [14th Dist.] 1987, writ de-
nied). “The audit report ... contains no such affidavit

(A) the party’s own statement in either an indi-
vidual or representative capacity;

(B) a statement of which the party has manifested
an adoption or belief in its truth;

C) a statement by a person authorized by the par Ag
. . 9 F . b p !
) ?S lstr‘eqlm;edf't;yd[TRCE.] 1t7' " hurthe£3t511>fhdays% & to make a statement concerning the subject; -
Uik ] ore trial [P] filed an objection to the audii. therelore, (D) a statement by the party’s agent or servant con- ct
i the trial court did not err in admitting evidence that cerning a matter within the scope of the agency or em- e
i contradicted and supplemented the auditor’s report.” i g g
I 1C supple € port. ployment, made during the existence of the relation- ck
#T ARTICLE VIII. HEARSAY ship; or fe
] ; N .
l: TRE 801. DEFINITIONS - (E) a statemen.t by a co-conspirator of a pgrty dur- wl
The foliowing definiti v under this articl ing the course and in furtherance of the conspiracy.
SLOLUWIIIGICE mlt:Ol’lS apply un (AU EXERE (3) Depositions. In a civil case, it is a deposition D:
(a) Statement. A “statement” is (1) an oral or taken in the same proceeding, as same proceeding is in
written verbal expression or (2) nonverbal conductofa — defined in Rule of Civil Procedure 203.6(b). Unavail- fe
perts)oil, ifitis intended by the person as a substitute for  apility of deponent is not a requirement for admissibil- In
verbal expression. 3 .
ity. it
b) Declarant. A “declarant” is a person who History of TRE 801 (civil): Amended eff. Jan. 1, 1999, by order of Dec. 31,
1998 (981-82 S.W.2d [Tex.Cases] xxxviii). Amended eff. Mar. 1, 1998, by ord ”
makes a statement. o Feb.25, 1965 (960 W24 (Tex Cases) ). Amended f. 1, 1958, by or ci
(¢) Matter Asserted. “Matter asserted” includes der of Nov. 10, 1986 (733-34 S.W.2d [Tex.Cases | xc): Amended (c)(3). Adopted %
t licitl d d ter implied eff. Sept. 1, 1983, by order of Nov. 23, 1982 (641-42 5.W.2d [ Tex.Cases] lvi): The
any matter exp icit y asserted, and any matter implie definitions in TRE 801(a), (b), (¢) and (d) combined bring within the hearsay
by a statement, if the probative value of the statement rule four categories of conduct; these are described and illustrated below. 84
. 1) Averhal (oral itt cplicit assertion. Ilustration. Witness testi-
as offered flows from declarant’s belief as to the matter. fies t](m)t dg;;r:n(losrzixidofl\wsrtlwf%?’?Bicllcir:;lszrci)[g:iuctuiss]:sltaltementbecause ni
(d) Hearsay. “Hearsay” is a statement, other than it is an oral expression. Because it is an explicit assertion, the matter assedgd i
c I 2 is that A shot B. Finally, the statement is hearsay because it was nol made while
one made by the declarant while teStlfymg at the trial testifying at the trial and is offered to prove the truth of the matter asserted. of
or hearing, offered in evidence to prove the truth of the (2) A verbal (oral or written) explicit assertion, not offered to prove the i
¢ matter explicitly asserted, but offered for the truth of a matter imphet} by lhe
matter asserted. statemnent. the probative value of the statement flowing from declarant sdlze!lef 5¢
3 as to the matter. lllustration. The ony known remedy for X disease is medicing
(e) Stgtements Wl:“Ch Are Not Hearsay. A Y and the only known use of medicine Y is to cure X disease. To prove lhatl?g_IE:
statement is not hearsay if: thorpe had X disease, witness testifies that declarant, a doctor, s:f;)ted- S'Ieh;
) i . ek g is Y." The testi /is to a statement becal
(1) Prior statement by witness. The declarant testi- :i\ss[ ;n\"aed;gilr]lee)i?;reosgs]iil:.o'lr"iz lrbnaner :ss:i[:ergisgsllhat Ogletharpe had X dis- Vi
fies at the trial or hearing and is subject to cross-ex- ease because that matter is implied from the smtenlwerf)l, thelﬁroba;:::rvggszll‘;,r e ..
: : | the statement as offered flowing from declarant’s belief as to the Matiek L LA 1
amination concerning the statement, and the state- lhe statement is hearsay because it was not made while testilying at the trial o
1% ment is: and is offered to prove the truth of the matter asserted. L imlied o
{18 g ] q g a (3) Non-assertive verbal conduct offered for the truth of & alleriMPRE
{1 (A) inconsistent with the declarant’s testimony, by the statement, the probative value of the stalement fowing o df%‘i’ﬁm il
1% ' . 8 ¢ I 3
11 and was given under oath subject to the penalty of per- belief as to the matter. lliustration. lhn armpe ;;r&svigéleon“l& 5::‘;&3‘3”‘ A R
1§ g . . . iy the defendant, was in the room at the Lime of the rape, W & el |
::'.‘II jury ata t“al! hearmg, or other proceedlng except a ant knocked on the door to the room and shouted, "Open the Adoor')rs;c:\i:jcr g8 8!
H A . h Ao ssion.
i} grand jury proceeding in a criminal case, or in a depo- The testimony is to a statement because it was a verbal expressIof L ey 1
i = ! i i pecause that matter i3 1MP v
sition: asserted was that Richard was in the rou]m EL[ 1 \ 25 offered fowing from ¢
! the statement, the probalive value of the statemen A pecause il 1
: ) ) i ay
i 1 H 2 i declarant’s belief as to the matter. Finally, the statement I 9 th of th 3
f! . (B) gonsiStanipifie ded‘aran,t SR .and was not made while testifying at the lrialjandis offered to prove the rii .I-'-'.'F. . g
i is offered to rebut an express or implied charge against e —— s s bl SRS
. 0 . . ’ Ao ot infended as a ¥ oad X gl
i the declarant of recent fabrication or improper influ- (4) Nonverbal assertive conduct WOPEC o 0 wignich way dit gl 0
tr‘ . pression. lllustration. W testifies that A aske 4 jarant was intended |
ll‘- ence or motive; and declarant pointed north. This nonverpal cm:jd:;ti:a sclal(cmenl» The matter ; : -.‘
i : Tt i bstitute for verbal expression and=o atement 206 d
e (C) one of identification of aperson made afterper- ¥ T 8 & B et rorth because hat s inplied e sutement il |
el ceiving the person; or the probative value of the stalement as offcred foS ng
&1 ’ 1. Finally 5 is hearsay becaust I g
L1 D £ . e : X went north. Finally, the statement 15 e N
, (D) taken and offered in a criminal case in accor- and 13 offered to prove the truth of the matler a5 !
il dance with Code of Criminal Procedure article 38.071. Source: FRE 801 e o 1213 |
R 0o : See Commentaries, “\dmissibilty. ch. 31,; o7 i
_.'l (2) Admission by party-opponent. The statement is ton. Toxas Rules of Ecidence Handbook (2015), P !
! offered against a party and is: Forms. FORM 5E:1.
.; °
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