THE EASTERN DISTRICT OF VIRGINIA: A WORKING
SOLUTION FOR CIVIL: JUSTICE REFORM
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1. INTRODUCTION

Tt has been referred to as “the fastest, fairest, federal court
in the country,” “the most efficient, professional federal court
in the nation,” the court “kmown for moving things along
quickly” and where “cases zoom through the system faster
than at any other federal court in the nation.” Where is this
court that is “so efficient that it could be used as a model for
the rest of the country?™ It is the United States District Court
for the Bastern District of Virginia.

The Eastern District of Virginia historically has had heavier
civil and criminal caseloads than the national average for feder-
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1. David O. Loomis, Why Norfolk’s “Rocket Docket” is the Fastest, Fairest, Federal
Court in the Country, VIRGINIAN-PILOT & LEDGER STAR, Apr. 3, 1988, at Bl (quoting
Senior United States District Judge Walter E. Hoffman).

2. Rocket Docket: Fast and Good, WASHINGTONIAN, June 1996, at 93 [hereinafter
Rocket Docket); see Kaxen A. Wagenhofer, Low-Profile Firm Wing Big for Black &
Decker, I, LEGAL TMES, Jan. 1997, at 8 (describing Federal Eastern District of
Virginia as “the most efficient federal court in the United States”).

8. Cuomo Hearing Speeds QGuidance on Respa Section 8, REG. COMPLIANCE
WATCH, Jan. 20, 1997, auailable in 1997 WL 7893669, at *3.

4. Saundra Torry, On the Fast Track with Alexandria’s “Rocket Docket,” WASH.
Posr, Nov. 10, 1997 (Washington Business), at 7; see also Eva M. Rodriguez, D.C.
Court Picks Up the Pace, LEGAL TIMES, Sept. 4, 1995, at 6 (stating that the court is
known for “chooting cages through the system”). )

8. Frank Green, Court District in State Viewed as Model, RICH. TIMES DISPATCH,
Dec, 2, 1991, at Al (noting that the Eastern District of Virginia, with one of nation’s
busiest calendars, typically disposes of cages within four months).
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al district courts.’ Despite its increasingly burdensome case-
loads, the Eastern District of Virginia (“Eastern District” or
“EDVA”) has maintained its status as the most efficient federal
district court in the country.” Civil cases move rapidly through
the Eastern District of Virginia’s system. The median time from
filing to conclusion generally is four months.? It is for this rea-
son that the EDVA is colloquially referred to as the “Rocket
Docket.™

Over the past few decades, scholars, practitioners, and even
judges have criticized the docket delays in the federal judiciary
and the fact that sky-rocketing litigation costs prohibit court
access to many potential plaintiffs.”® As a result, Congress en-
acted The Judicial Improvements Act of 1990," which was cre-
ated to “identify, develop and put into effect solutions to prob-
lems of cost and delay in civil litigation.”® Title I of the Judi-
cial Improvements Act is the Civil Justice Reform Act of 1990
(“CIJRA™),"® which lists its purposes as “facilitat[ing] deliberate
adjudication of civil cases on the merits, monitor[ing] discovery,
improv[ing] litigation management, and ensur[ing] just, speedy,

6. See Kim Dayton, Case Management in the Eastern District of Virginia, 26
UAS.F. L. Rev. 445, 470 (1992) (listing statistics of burdensome caseload for Eastern
Digtrict of Virginia).

7. 8ee infra Part I (discussing the Eastern District case manegement statistics
and comparing them with the other 94 federal district courts); Victor Gold, Rocket
Docket: In Northern Virginia, the O.J. Trial Would Have Been Quer in a Couple of
Weeks, WASHINGTONIAN, Nov. 1995, at 49.

8. See Dayton, supra note 6, at 473.

9. This nickname is widely used by lawyers, but is unpopular with some judges,
because “it appears to foster the incorrect notion that speed iz considered more im-
portant than justice.” James Myers, “Rocket Docket” for the Defense, LEGAL TIMES,
Dec. 11, 1995, at 27.

10. See Dayton, supra note 6, at 445,

11, Pub. L. No. 101-650, 104 Stat. 5089 (codified in scatiered sgections of 28
U.8.C.). The Act implements some recommendations of the Federal Courts Study
Committee, see generally REPORT OF THE FEDERAL COURTS STUDY COMMITTEE (Apr. 2,
1990), and recommendations resulting from the Brookings Institute’s 1989 study of
the alleged Litigation crisis. See THE BROOKINGS INSTITUTION, JUSTICE FOR ALL: RE-
DUCING COSTS AND DBray N CiviL LITIGATION 8-29 (1989). Most importantly, the
Judicial Improvements Act of 1990 authorized additional federal district and appellate
judgeships, see Title II, Judicial Improvements Act of 1990, 28 U.S.C. §§ 44(a), 138
(1994), modified the federal court’s subject matter jurisdiction and venue reguire-
ments, see id, § 1367, and required quarterly public reporting of cerfain judicisl case
management statistics, see id. § 476.

12. Pub. L. No. 101-650, § 102, 104 Stat. 5089 (setting forth Congress’ intent).

13. 28 U.S.C. §§ 471-482 (Supp. 1990).
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and inexpensive resolutions of civil disputes.”™ In furthering
these purposes, the CJRA requires the chief judge of each fed-
eral district court to appoint an advisory group® to assess the
case management procedures of each district, identify the prin-
cipal causes of cost and delay, and, if necessary, to recommend
to the court a plan for minimizing such judicial obstacles.®

The CJRA is predicated on the assumption that case manage-
ment practices throughout the enfire federal judiciary need to
be significantly re-evaluated and perhaps even re-invented.”
This article challenges that assumption through an extensive
evaluation of the court practices, case management, and success
of the Federal Eastern District of Virginia. The Eastern District
has not succeeded in efficient judicial practices through uncon-
ventional or remarkably innovative case management proce-
dures, but rather through judge-controlled dockets and strict
attorney compliance with, and unconditional respect for, the
loeal rules of the district.®

Part I of this article discusses the local rules of the Eastern
District of Virginia, which serve as the backbone for the court’s
“legendary speed.”” Part III discusses the Eastern District’s
reign as the most efficient federal district in the country. Part

14, Id. at § 471 (1993).

15. The advisory group generally consists of practitioners, litigants and other
representatives of the court’s constituencies, See id. § 478(b) (“The advisory group of
a district court shall be balanced and include attorneys and other persons who are
representative of major categories of litigants in such court, as determined by the
chief judge of such court.”).

16. See id. § 472(b).

17. See Pub. L. No. 101-650, 104 Stat. 5089 (1990) (setting forth Conpgress
findings regarding the need for addressing “the full range of demands made on the
district court’s xesources by both civil and criminal matters”); see also SENATE COMM.
ON JUDICIARY, JUDICIAL IMPROVEMENTS ACT OF 1930, S. Rep. NO. 416, at 103 (1990),
reprinted in 1980 U.S.C.C.AN. 6802, 6804-05 (defailing relevant lepislative history);
see generally Jeffrey J. Peck, “Users United?” The Civil Justice Reform Act of 1990, 54
LAw & CONTEMP. PROBS., Summer 1991, at 105; Carl Tobias, Civil Justice Reform
Roadmup, 142 FR.D. 507 (1992).

18. “In the federal courts of eastern Virginia, the judges hate foot-dragging and
frivolous paper wars. . . . They produce speedy justice with a combination of unforgiv-
ing rules and fierce pride in efficiency. Around here . .. the judicial philosophy i
‘put up or shut up.™ Paul M. Barrett, Rocket Docket:” Federal Courts in Virginia
Dispense Speedy Justice, WALL ST. J., Dec. 8, 1987, at 33; see Carl Tobins, Civil Jus-
tice Reform in the Fourth Circuit, 50 WasH, & LeE L. REV. 8D, 92 (1993) (discussing
ganctions on litigants and lawyers in the Fourth Circuit).

19, Torry, supra note 4, at 7.
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IV examines the potential advantages and disadvantages of a
“Rocket Docket” judiciary. Part V explores alternatives to the
Eastern District’s system that, while not quite as effective,
could aid existing districts in becoming more efficient. Finally,
this article concludes that the Eastern District of Virginia
should be the model for creating a nationwide system of com-
prehensive, yet streamlined, justice.

II. LOCAL RULES OF THE EASTERN DISTRICT OF VIRGINIA

The United States Eastern District of Virginia is composed of
four divisions: Alexandria (a suburb of Washington, D.C.), Rich-
mond, Newport News, and Norfolk.® The Alexandria division
consists of two senior and three active district judges and four
magistrate judges.” The Norfolk Division consists of two se-
nior and four active distriet judges and two magistrate judg-
es.”? The Richmond Division has two senior and two active
district judges and two magistrate judges.” Newport News has
only one magistrate judge® and no district judges. While the
Newport News and Norfolk divisions are distinct from one an-
other under the Eastern District of Virginia’s local rule 3(B),
they often operate as one court. For the past few decades, the
chief judge of the Eastern District has sat in Alexandria. In
December, 1997, Judge Claunde M. Hilton succeeded Judge
James C. Cacheris as the Eastern District’s chief judge.

The local rules for the entire Eastern District of Virginia
were structured to eliminate docket delay and expedite the
sometimes burdensome litigation process, while focusing on the

20. Sez ED. VA. Loc. R. 8; see also 28 U.S.C. § 127 (specifying the counties,
cities, and towns that are included in the Eastern District of Virginia's jurisdiction).

91. Alexandria judges are: Chief Judge Claude M. Hilton; Senior Judges Albert V.
Bryan, Jr. and James C. Cacheris; and District Judges T.S. Ellis, IIT and Leonie M.
Brinkema. The Four Magistrate Judges are Theresa C. Buchanan, T. Rawles Jones,
Barry R. Poretz, and Curtis W. Sewell.

22. The Senior Distriet Judges are Judges J. Calvitt Clark and John A.
MacKenzie. District Judges include Robert G. Doumar, Raymond A. Jackson, Henry
C. Morgan, Jr. and Rebecca Beach Smith. Magistrate Judges are Tommy E. Miller
and William T. Prince,

23, The Senior District Judges are Robert R. Merhige and Richard L. Williams,
The District Judges sxe Robert E. Payne and James R. Spencer. The Magistrate
Judges are G. Warthen Downs and David G. Lowe.

24, Judge James E. Bradberry.
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interests of justice.”® The local rules demand that the district
judges take control of the docket—as set forth in Rule 16 of the
Federal Rules of Civil Procedure®—as well as the scheduling
of trials,” motions,® depositions,” and discovery.”’ “The
judges are decisive, always prepared, and you have certainty in
when a hearing is going to be held.”

The key role that the district judge plays in early interven-

tion in, and control over, the litigation process is considered the
“hallmark” of the Eastern District’s success.®® This does not

25. Judge Walter E. Hoffiman, after whom the United States Distriet Courthouse
in Norfolk iz named, remembered that the Eastern District of Virginia was once as
backlogged as any other federal court. See Ray McAllister, State’s “Rocket Docket”™ is
Fastest, RICH. TIMES DISPATCH, Dec. 27, 1987, at E-1; infra Part Il (comparing East-
ern District to all other district courts and concluding that Eastern District is most
efficient). Judge Hoffman became a judge in 1954 when, as he recalled, “there was a
backdog just in Norfolk alone of sbout 1,800 cases. ... In 1962, I decided I was

. going to do something down there in Norfolk and Newport News, and set up a sys-
tem for cutting off pretrial conferences, and setting pretrinl dates and trigls”
MecAllister, supra, at BE-1. In August of 1962, Judge Hoffman put into effect the sug-
gestions of Judge Alfred P. Murrgh, who was the Chief Judge of the Tenth Circuit at
the time. Hoffman explained that he “really didn't get any genuine relief on the dock-
et until 1967 when two additional judges joined me here. We rapidly brought that
docket right up to date. . . . [Wle very soon hit the top and have pretty well led the
nation in most instanees since then” Id.

26. Fep. R. Civ. P. 16. Rule 16 was amended in 1983 to mske clear that district
Judges should take control of civil litigation pending in their courtrooms. See Dayton,
supra note 6, at 4556 n.34. These amendments were intended to respond to “criticism
that judges were inappropriately becoming managers of litigation, rather then remain-
ing dispassionate and neutral arbiters of justice” Id. at 491; see FED. R. CIv. P. 16
advisory committee’s note.

Rule 16 was modeled almost entirely on the pretrial scheduling practices of the
Eastern District of Virginia. See Loomis, supra note 1, at Bl. Senior Judge Hoffman
explained in an interview that Rule 16, which became effective in 1983, called for
pretrial conferences and scheduling manasgement, See id. Judge Hoffman explained:
“The rule refers here to the Eastern District of Virginia, ag a matter of fact. They
came down here and got every form that we had and then compiled Rule 16, which
was a shock to many courts when it came out, but we didn’t have to change any-
thing.” Id,

27. Sez ED. Va. Loc. R. 16.

28, Sezid R. 7.

28. See id. R. 30.

30. See id. R. 26.

31. Torry, supra note 4, at 7.

32. See Virginia E. Hench, Mandatory Disclosure and Equal Access to Justice: The
1993 Federal Discovery Rules Amendments and the Just, Speedy and Inexpensive De-
termination of Every Action, 67 TEMPLE L. REv. 179, 235 (1994); Torry, supra note 4,
at 7 (explaining how judges in the EDVA have established “strict, streamlined proce-
dures”).
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mean that the federal judge becomes personally involved in the
minutiae of individual cases.® Rather, the essential involve-
ment is the judge’s creating and enforcing a pretrial calen-
dar.*

The pretrial process begins with the creation of a scheduling
order for each case. Each division within the EDVA handles
pretrial practices a bit differently. In the Alexandria Division,
once all parties to an action have made an appearance, the
parties are sent a scheduling order.*® The scheduling order
sets forth the date on which the pretrial conference will be held
and the date by which discovery must be concluded.®®

In Alexandria, pretrial conferences are held the third
Thursday of every month. All counsel are required to be pres-
ent. As each case is called, the attorneys assemble in the cham-
bers of the Chief Judge for a brief meeting.® At the time of
the conference, the discovery period has concluded and each
~ party’s counsel submits lists of its witnesses and exhibits.®®
Most importantly, a trial date that is no more than eight weeks
away is set. This date is immutable and appears on the docket
only once.® Local Rule 16 states, in no uncertain terms:

- The parties and their counsel are bound by the dates speci-
fied . . . end no extensions or continuances thereof shall be
granted in the absence of a showing of good cause. Mere
failure on the part of counsel to proceed promptly with the

33. See Hench, supra note 82, at 236.

34. See ED. VA. Loc. R. 6(B) (getting forth rule for Initial Pretrial Conference
and Order and Scheduling Order).

35. See id. R. 16(B) (setting forth rule for scheduling order for all divisions).

36. See Scheduling Order, Eastern District of Virginia, Alexandria Division (on file
with Alexandria Courthouse Clerk's Office) [hereinafter EDVA Scheduling Order]. The
discovery deadline is set approximately three weeks prior to the date set for the
pretrial conference.

87. Pretrinl conferences in Alexandria tend to be no longer than three to five
minutes in length.

38. Exhibits no longer need to be brought to the prefrial conferences. Civil file
exhibits must be filed with the Clerk’s Office one day prior to trial. See ED. VA,
Loc. R. 79(A) (requiring the party intending to offer exhibits at trial to “place them
in a binder, properly tabbed, numbered and indexed”). Criminal exhibits must be filed
five days prior to txial, For the rules governing criminal exhibits, see E.D. Va. Loc.
R. 55.

89. See Hench, supra note 32, at 235-36.
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normal processes of discovery shall not constitute good
cauge for an extension or continuance.”

As one Virginia lawyer lamented, “short of bleeding to death in
the courtroom, you are not going to get a continuance.™

Pretrial conferences are handled differently in the other dis-
trict divisions. Each lawsuit is assigned to a particular judge
and that individual judge takes control of all prefrial mat-
ters.”” Scheduling orders are sent in a similar fashion as in
Alexandria, and dates for discovery cutoff and motions are
made binding.®

Motions in the Eastern District are governed by Local Rule 7
and oral argument is heard on only about half of the motions
filed.* All motions must be accompanied by a written brief
“getting forth a concise statement of the facts and supporting
reasons.™® Use of pre-printed “form motions” is prohibited.®
Additionally, Rule 7 requires that counsel seeking a hearing on
a motion certify that they have conferred with opposing counsel
“in a good faith effort to narrow the areas of disagreement.™
This rule was in place long before the enactment of the CJRA,
which recommends district courts adopt such a practice for dis-
covery motions.*®

40. ED. VA. Loc. R. 16(B) (emphasis added).

41, Rocket Docket, supra note 2, at 93; see Kim Isaac Eigler, Rating the Judges,
WASHINGTONIAN, Sept. 1996, at 80 (“In Virginis, . . . continuances are given only
when attorneys truly can show cause. Trial dates are taken seriously.”).

42, See E.D. VA. Loc. R. 16(B).

Not later than ninety (90) days from first appearance or one hundred
and twenty (120) days after service of the complaint, the Court shall
enter an order fixing the cut-off dates for the respective parties to com-
plete the processes of discovery, the date for a final pretrial conference
and, whenaver practicable, the trial date . . . .

Id

43, See Dayton, supra note 6, at 460-61,

44, See ED. VA. Loc. R. 1) (“In accordance with ¥Fzpn. R. Civ. P. 78, the Court
may rule upon motions without an oral hearing.™).

45. Id. R. 1BX3). Briefs need not accompany the following motions: (1) metion for
a more definite statement; (2) motion for an extension of time to xespond; or (3)
motion for default judgment. See id. R. 7(EX2).

46. See id. R. N(C). This rule iz qualified by allowing the attorney to use pre-
configured forms if he has deleted all extrancons matter and certified that he careful-
ly has reviewed the remsining portions and “in good faith believes that the contents
are pertinent to the cage.” Id.

47. 1d. R. 1D).

48, See 28 US.C. § 473(a}5). The Eastern District’s rule is not limited to discov-
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Local Rule 7 provides that, in divisions having a regularly
scheduled motions day,” the court will schedule a hearing on
the motion for the first permissible motions day.” In the Alex-
andria Division, all civil and eriminal motions are heard on
Friday mornings.” Only in extremely rare, emergency situa-
tions are motions considered at any other time.

The Alexandria Division is unique, in that it uses a “master
docket,” whereby motions are assigned each week by the Chief
Judge of the District to individual judges. This is unusual,
because one judge may rule on a motion for summary judgment
on a certain case, but later the trial of that same case may be
assigned to a different judge. Magistrate Judges hear all discov-
ery motions filed in the Alexandria Division.” The motions are
filed, along with memoranda in support, with the Clerk’s Office.
In order to have a non-dispositive motion heard on a certain
Friday, that motion must be noticed for that particular Friday
and must be filed by 5 p.m. on the previous Friday. Counsel
opposing the motion have until 5§ p.m. Wednesday—two days
prior to the date on which the motion is noticed—to respond.
Moving counsel then have until Friday morning to reply to
opposing counsel’s response.”® With dispositive motions, like
motions for summary judgment, parties are given more time. A
moving party must notice a dispositive motion within thirty
days of filing. The opposing counsel has eleven calendar days:
from the date of filing in which to respond, and the hearing
date cannot fall within that response time. The moving party
has three days after that to reply to the response.

In the divisions without a motions day, motions are heard in
the morning, before trials start for the day, and during trial
recesses. Contrary to Alexandria’s unique master docket, cases
in Norfolk and Newport News are assigned to individual judges

ery motions. See E.D. Va. Loc. R. 7(D).

49. The Alexandria Division is the only division at this time with a regularly
scheduled motions day.

£0. See B.D. Va. Loc. R. 1(D).

51, Criminal motions and sentencings are heard at 9 a.m. and civil motions are
scheduled for 10 am.

52. See B.D. Va. Loc. R. 72 (getting forth Magistrate Judge duties).

53. “Non-dispositve motions must be filed and delivered by the Friday before the
Friday for which noticed, with responses due not later than the Wednesday before
the hearing.” EDVA Scheduling Order, supra note 36.
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and any corresponding motions are heard by the judge to which
the case is assigned. Motions are granted hearings only if the
attorneys in the case call the judge’s chambers and schedule
them.” Judges schedule the motions hearings based upon their
availability, and if no hearing is scheduled, the motions are
decided on the papers.”® Motions practice in the Richmond Di-
vision is handled similarly. Once motions are filed and noticed,
attorneys must contact the chambers of the judge to whom the
case has been assigned. “Ninety-five percent of the time, a
hearing is granted.”™ Generally, hearings on motions are
swift and uncomplicated,” and judges rule from the bench.®

Depositions in the Eastern District are governed by Local
Rule 80.” Rule 30 requires that depositions of all parties, and
representatives thereof, are taken, not only within the Eastern
District of Virginia, but also within the appropriate division.*
The party seeking the deposition must bear the costs of record-
ing and transcribing.® If a deposition must be taken outside

54. Telephone Interview with Cal Spencer, law elerk to Judge Morgan, Norfollc
Division (Feb. 26, 1998).
55, See id.; Dayton, supra note 6, at 464.
5§6. Telephone Interview with Jennifer Blackwell Walke, law clerk to Judge Payne,
Richmond Division (Feb. 26, 1998). Oral arguments on motions are granted “almost
always.” Id.
57. See Gold, supre note 7, at 49. Victor Gold recounts a recent motion day in
Alexandrin where Judge Albert V. Bryan, Jr. was hearing a motion on whether a
confession should be excluded because, says the defense counsel, the arresting officer
had coerced his client. Both officer and defendant take the stand:
Bryan on the bench is a study in contrasts—small in stature but impos-
ing, soft spoken but brisk. The accent is that of a Virginia gentleman,
the tone courteous, But an edge comes into his voice when, after giving
the prosecutor some slack in examining a witness, the judge cuts in to
say, “I don’t think that goes to the question I allowed you to pursue.”
ProsecuTOR: What I was {rying to get at, your Honor .. .
JUDGE: I know what you were trying to get at.
PROSECUTOR: 1 see. . . . Well, let me get to the point then . . .
The hearing, given [ancther federal court’s] time frame, mipght have gone
on for five hours, with the judge taking the matter under advisement.
Before Bryan, it lasts 25 minutes. Motion overruled. Next case?

Id.

§8. See Dayton, supra note 6, at 463.

59, See E.D. VA. LocC. R. 30.

60. See id. R. 30(A). “Exceptions to thiz general rule may be made on order of
the Court when the party, or representative of a party, is of such age or physical
condition, or special circumstances exist, a8 may reasonsbly interfere with the orderly
taking of a deposition at- a place within the division” Id.

61. See id. R. 30(B). Transcription costs are taxahle if the prevailing party uses
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the district—and such testimony cannot otherwise be readily
procured—the party seeking the deposition must assume the
reasonable travel expenses of the witness and one of his’her
counsel.®® Parties are disallowed from taking more than five
depositions of non-party and non-expert witnesses.”® These rig-
id restrictions of Rule 80 allow litigants to depose essential wit~
nesses, but discourage parties from wasting time, resources,
and escalated attorneys’ fees.

Aside from the unyielding structure of the pretrial and trial
calendars, the Bastern District owes most of its success to ifs
Local Rule 26, which governs discovery.®® It has been said that
“the cost of litigation seems to be roughly proportional to the
amount of pretrial discovery which is permitted,”® and that
“over eighty percent of the cost of an average civil lawsuit con-
sists of pretrial investigation of facts through the discovery
process.™ It is for this reason that the Eastern District has
entirely streamlined the discovery process by limiting the pro-
cess to its “bare necessities.” As one corporate litigator who

the deposition transeript during trial. See id.

62. See id. R. 30(2). The rule is qualified by the fact that “in no event shall the
reasonable costs of txavel exceed an amount which would ressonably be required to
be paid to associate counsel in the ares in which the deposition is being taken. .. .”
Id

63. See id. R. 30(D.

64. See generally id. R. 26.

65. Alfred Ewert, Is IP Litigation in the U.S. Really Worth It?, MANAGING INTELI.
PRrOP., June 1995, available in LEXIS, Busfin Library, ABI File.

66. Dick Thornburgh, America’s Civil Justice Dilemma: The Prospects for Reform,
55 Mp. L. Rev. 1074, 1089 (1996) (“In 1988, seventy-seven percent of litigators sur-
veyed admitted to having used discovery against their opponents as an economic
weapon.”). For an example of the significance of discovery, see SCM Socielo
Commerciale S.PA. v. Industrial & Commercial Research Corp., 72 FR.D. 110 (N.D.
Tex. 1976), in which the district court judge observed:

Once again this court has been called in to arbitrate the no show and no
tell discovery games engaged in by the parfies to this lawsuit. I ghould
emphasize at the outset that thig is not the only game in town. The fact
pattern hereinsfter recited has repeatedly surfaced in other litigation
during my tenure on the bench. In fact, I have often thought that if the
Federal Rules of Civil Procedure were in effect in 1492, the Indiane un-
doubtedly would have made a motion to suppress Columbus’ discovery.
Id. at 111.

67. More on the Mixed Acceptance of Federal Rule 26(a)(1), FED. DISCOVERY NEWS,
June 1996, at 7 [hereinafter FED. DISCOVERY NEWS]; see Loren Kieve, Discovery Re-
form: Maybe the Best Solution is No Discovery at All, 77 AB.A. J. 79 (1991); Terence
P. Ross, The Rocket Docket, LiTiG., Winter 1896, at 48; Torry, supra note 4, at 7 (giv-
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practices in the Eastern District explained, “little tolerance is
shown for the type of petby discovery disputes that have afflict-
ed most civil litigation.”™®

Rule 26 sets forth detailed rules designed to reduce discovery
delay, complication, and dispute. At the heart of the EDVA’s
“fast track™® discovery is the fact that certain federal rules of
discovery are inapplicable in the Eastern District.” The EDVA
limits the number of interrogatories that a party may file in a
civil case to thirty—including parts and subparts—and counsel
may not waive this requirement.” The rules also require that
opposing counsel confer with each other “to decrease, in every
way possible, the filing of unnecessary discovery motions.”™
Rule 26 also mandates that all discovery objections—as well as
motions and replies thereto—must be in W:cil:ing;"a and general-
ly must be ﬁled within fifteen days after service of the discov-
ery request.” Magistrate judges often hear motions regarding
discovery dispufes. Once the Court has ruled on a discovery
motion, the action required by the Cort must be completed
within eleven days.”

The reason that Rule 26 so greatly has impacted the pace of
litigation is that attorneys in the Eastern District basically
have no choice but to comply. Rule 30 contains explicit sane-
tions for the filing of frivolous discovery requests,” for unwar-
ranted objections,” and for failure to comply with discovery
orders.” Sanctions include the imposition of costs and counsel

ing examples of how “fast track™ discovery benefits attorneye). “If there’s a dispute
over discovery, . . . the judge rules in one week.” Id.

68. FED, DISCOVERY NEWS, supra note 67, at 7 (statement by Terence Ross, part-
ner in the Washington office of Gibson, Dunn and Crutcher).

69. Torry, supra note 4, at 7.

70. Sez E.D. Va. Loc. R. 26(A) (“Inapplicability of Certain Discovery Require-
ments”), .

71. See id. R. 33.

72. Id. R. 3%(E).

78. See id. B. 26(B). All objections must be “specifically stated,” and “the Court
may allow a shorter or longer time” Id. B. 26(C).

74. See id. R. 26(C).

76. See id. R. 87(C) (setting forth rules for compliance).

76. See id. R. 87(®).

77. See. id.

78. See id. R. 37(H).
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fees,” and the judges in the Eastern District do not hesitate
to use them. Discipline rarely is needed, however, because local
attorneys are accustomed to the pace of litigation in the East-
ern District and revere the district’s rules and procedures.”

1. CASE MANAGEMENT STATISTICS FOR THE
EASTERN DISTRICT OF VIRGINIA

Bach year the Administrative Office of the United States
Courts compiles statistics from each United States district court
regarding, inter alia: the number of cases commenced, terminat-
ed, and pending; the nature of the courts’ pending law suits;
the time intervals between filing and disposition; and the medi-
an length of time required to try the cases.® Such statistics
are not dispositive of either proficiency or fairness; however,
Congress utilizes this data when evaluating a court’s need for
additional judicial resources and when it seeks to legislate
judicial reform.” It is clear from the legislative history of the
CJRA, and from the language of the Act itself, that Congress
intended district courts’ advisory groups to consider individual
court’s case management statistics when formulating their own
expense and delay reduction plans.®

Upon assessing the most current compilation of federal judi-
cial statistics, the Eastern District of Virginia stands out as the
most efficient federal court in the country. The 1997 Annual

%9. See id, (allowing sanctions provided by FED. R, CIv. P. 87 to be imposed).

80. See Dayton, supra note 6, at 450.

81. See generclly LEONIDAS RALPH MECHAM, ANNUAL REPORT OF THE DIRECTOR,
ApMINISTRATIVE OFFICE OF THE UNITED STATES COURTS (1997) [hereinafter ANRUAL
REFORT OF THE DIRECTOR]

82. See Dayton, supra note 6, at 469. The Administrative Office reports that the
caseload and associated workload of judges has risen significantly over the last five
years. From 1992-1996, the total number of “weighted” civil and criminal filings per
digtrict judgeship jumped 13%, the number of appeals filed per three-judge panel
grew 11%, pending appeals increased 9%, and pending civil cases rose 16%. Despite
these significant increasses, no new Arlicle IIT judgeships have been created in aix
years. See ANNUAL REPORT OF THE DIRECTOR, supra note 81, at 13.

83. See 28 US.C. § 472(c)(1¥A) (“In developing its recommendations, the advisory
group of a district court shall promptly complete a thorough assessment of the state
of the court’s civil and criminal dockets, In performing the assessment for a district
court, the advisory group shall determine the condition of the civil and criminal dock-
ets.”).
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Report of the Director of the Administrative Office of the Unit-
ed States Courts illustrates that the Eastern District is plagued
by one of the heaviest criminal and civil caseloads in the na-
tion, yet it has the third fastest turn around time from filing to
disposition of civil cases.*

From September 1995 to September 1996, the Eastern Dis-
trict had 4273 civil filings, 4274 civil case terminations, and
2023 civil cases pending.®*® From September 1996 to September
1997, the respective figures were 4405, 4283, and 2145.° The
EDVA had the highest number of civil cases filed in the Fourth
Circuit during 1997.¥ It had the second highest number of
terminations and the third highest number of cases pending.®
The fact that the number of cases terminated in the Eastern
District in 1996 exceeds by one the number of cases actually
filed illustrates that the EDVA .does not allow a backlog on the
docket at all.

In 1996, with the exception of the United States District
Court for the Southern District of California in the Ninth Cir-
cuit, there were more criminal cases filed in the Eastern Dis-
trict of Virginia than in any other district court in the coun-
try.2? In 1997, the Eastern District of Virginia ranked third in
this category.® In fact, of the nine district courts that compose
the Fourth Circuit, the Eastern District’s criminal docket repre-
sents 46% of the total for the entire circuit. From September
1995 to September 1996, there were 2533 criminal cases filed
in the Eastern District, a 4.3% rise from the year before.” The

84. See ANNUAL REPORT OF THE DIRECIOR, supra note 81, at 158, tbl. C-5 (Ap-
pendix A).

85, See id. at 122, thl. C (Appendix B). The number of civil filings dropped 2.3%
from 1995, in which the BEastern District had 4372 civil filings, 4155 terminations,
and 2068 civil cases pending. See id.

86, See éd.

87. See id. at 134, tbL C-3 (Appendix C).

88. See id. af 122, tbl. C (Appendix B).

89. See id. at 178-80, tbl. D (Appendix D).

80. See id.

91. See id at 178. Only two other federal district courts had over 2000 criminal
cases filed—the Western District of Texas and the Southern District of California. See
id, at 178-80. In fact, of the 94 district courts, only 12 had more than 1000 eriminal
cases filed. See id. During 1997, the Eastern District had 2873 criminal filings, 2632
criminal terminations, and 825 criminal cases pending. See id. at 178.
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Eastern District also terminated 2462 criminal cases and had
584 pending.”

The Annual Report also compiles data regarding the number
of civil cases terminated in each district and the action tak-
en.” For example, the statistics divide each district’s cases
into those where no court action was taken, those which were
terminated before, during, or after pretrial action, and those
terminated during or after trial.** Again, while not dispositive,
these figures give the reader some sense of how certain districts
choose to run their litigation calendars and the role that the
pretrial process plays in their overall litigation strategies.

Of the 4281 civil cases filed in the Eastern District in 1997,
only 3.5% (148 cases) actually went to trial.®® Four hundred
and thirty-two of the civil cases were terminated with no court
action.”® Of the 8849 cases for which court action took place,
3405 were terminated before pretrial. In other words, approxi-
mately ninety percent of the cases for which the court took
action were terminated before the pretrial process even be-
gan.”” Another 296 cases were terminated before they reached
trial.® These numbers are strong indicators that the attorneys
practicing in the Eastern District are very aware of the strin-
gent guidelines imposed as soon as the pretrial process begins.
It usually is better for both sides to terminate the suit before
having to subject themselves and their clients to the unyielding
rules of the court.

The Annual Report also sets forth information regarding the
time intervals from filing to disposition of civil cases terminat-
ed.” This data is the most telling of a district court’s efficiency
and is also the basis for this article’s determination that the

92. See id. The Eastern District increased the number of cases terminated 6.5%
from 1996 to 1997. See id.

93. See id. at 155, tbl. C-4A (Appendix E).

94, See id.

95. See id. Throughout the nation, 7359 civil cases out of 249,336 filed went to
trial. Thus, nationally, less than 3% of civil cases filed went to trial. See id

96. See id,

97. See id. Nationally, 249,336 civil cages were filed in 1997, and 38,545 of them
were terminated with no court action. See id. Of the 210,791 cases for which courts
did take action, 182,812 (or 87%) were terminated before the pretrial process. See id.

98. See id.

99. See id. at 158-60, thl. C-5 (Appendix A).
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Eastern District of Virginia is, overall, one of the most efficient
district courts in the country.’™ The median time interval
from filing to termination of civil cases in the Eastern District
is five months.” The median time is three months for cases
terminated with no court action, five months for those termi-
nated before pretrial, and seven months for those terminated
during or after pretrial.’® The median time from filing to ter-
mination for cases that went to trial was an amazing eight
months—the shortest time span of all of the district courts.’®
The national median time interval from filing to trial disposi-
tion for district courts is eighteen months, and some districts
have as long as a thirty-seven month median time interval.’®

The Eastern District of Virginia is not the only efficient dis-
trict court in the country. In fact, several other districts have
very impressive statistics that indicate strong case management
practices. Considering two of the most important factors—the
time interval from filing to termination of all civil cases and of
those that make it o trial—some of the most efficient courts
include: the Eastern District of Oklahoma with six and eight
months respectively; the Western District of Oklahoma with
seven and thirteen; the Southern District of Texas with seven
and eighteen; the Northern District of Ohio with two and nine-
teen; and the Northern District of Illinois with five and twenty-
three respectively.'®

100. See id. The stafistics show that only the Northern District of Ohio (two-month
median intervel from filing to termination) and the Western District of Wisconsin
(four month median intervael) are more efficient. Both the southern District of West
Virginia and the Sixth Gircuit as a whole have five-month median time intervals. See
id.

101. See id, at 158. The median for the counfry i eight months and for the
Fourth Circuit is seven months. See id. Ten percent of the Eastern Districts cases
take less than one month, while 10% take more than 11 months. See id.

102. See id.

103. See id. at 158-60. Only the Eastern District of Oklashoma (eight-month inter-
val) rivals the Eastern District of Virginia, See id. at 160.

104. See¢ id. The District of Connecticut in the Second Circuit had a median time
interval for cases in iriel of 32 months, with more than 10% of its cases that go to
trial lasting more than 68 months. See id. at 158.

105. See id. at 158-60. The Southern District of Texss had 4102 civil cases filed in
its courts during 1997. See id. at 159. Considering that this district has over twice as
many civil filings as the Eastern District of Virginia, its numbers are very impres-
sive, The Southern District of Texas has a median time from filing to texmination for
cases with no court action of seven months, for cases terminated before pratrial of six
months, and for cases terminated during or after pretrial of seven months. See id.
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The district with the most impressive numbers in these fields
is the Western District of Wisconsin, where the median time
from filing to termination of all civil cases is four months (one
less than the Eastern District of Virginia) and the median time
from filing to termination of trial is nine months (one more
than the BEastern District of Virginia).'® While its numbers
indicate great efficiency in the Western District of Wisconsin, it
should be noted that, in 1997, there were only 598 civil and
107 eriminal cases filed in that district, as compared to the
2800 civil and 2866 criminal cases filed in the Eastern District
of Virginia,”” In essence, the BEastern District of Virginia
maintains the same efficiency standards and turn-around time
intervals as the Western District of Wisconsin, even though the
Bastern District of Virginia has nearly eight times'as many
cases filed in its courts. The Eastern District is “officially the
nation’s speediest in handling cases . . . . No one else is even

close.,”™®

IV. THE PROS AND CONS OF “SPEEDY JUSTICE”

“The Rocket Docket blasts off at 9:00 a.m. every Monday at
the red brick federal building in Alexandria. That’s 9:00 sharp,
not 9:01. Thig is Northern Virginia, counselor, . . . [and wlhen
the bailiff cries, ‘Oyes, oyez, . . . you had better be ready.™™

It is the theory that “ustice delayed is justice denied” upon
which the Eastern District bases its fast-paced calendar.’™
But does this speedy justice come at the expense of denied
justice? Do parties in litigation generally prefer a quick trial
with limited depositions and discovery over a more drawn-out
trial that may be more comprehensive? Does the expedited

106. See id. at 159. The Western District of Wisconsin also has a median time
from filing to termination for cases for which no court action was taken of two
months (compared to the Eastern District’s three months), for cazes terminated before
pretrial of three months (compared to the Eastern District’s five) and for cases fermi-
pated during or after pretrial of seven months (compared to the Eastern Disirict's
seven months). See id. at 158-569.

107. See id; see aleo id. at 202, 204, tbl. D-3 (Appendix ¥).

108. MeAllister, supra note 25, at E-1.

109. Gold, supra note 7, at 49,

110. The motto “Justice Delayed, Justice Denied” hangs above the doors of the new
courthouse in the Alexandria division of the Eastern District of Virginia.
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process disadvantage smaller firms, solo practitioners, or insol-
vent defendants? In short, do the benefits of a speedy trial or
adjudicatory process outweigh the risks of justice denied?
Subparts A and B discuss the relative advantages and disad-
vantages of parceling justice on an expedited basis.

A. Advaniages of @ Rocket Docket

“I’s amazing how much lawyers can get done if they know
that it’s crash and burn next month.” Generally, the feeling
among lawyers practicing in the Eastern District is that if one
is given the time to continue a case, one will take the time,
and that if a lawyer is not subject to strict deadlines and sane-
tions for disobeying those deadlines, he will not impose them on
himself. A lawyer practicing in the Eastern District explained
that “[t]he beauty of the Rocket Docket is that it brings things
to a head. ... [Wlhen a lawyer knows he’s got to fish or cut
bait—settle or roll the dice in a trial—it tends to focus the
mind.”* The general consensus amongst the attorneys prac-
ticing in the Eastern District is that, while it is unusually diffi-
cult to comply with the grueling schedule, it serves as an incen-
tive to keep them diligently preparing for trial. “[MJost area
attorneys—especially those representing clients with limited
resources—prefer a court where cases aren’t dragged out.”™®

Aside from providing incentive for attorneys, another advan-
tage of the Rocket Docket is that federal drug suspects are
more likely to be prosecuted and convicted in the Eastern Dis-
trict."* The United States Attorney’s Office in the Eastern
District prosecuted almost ninety percent of the suspects re-
ferred to it by the Drug Enforcement Agency (“DEA”) in 1995,
the most recent year for which such statistics are available.**®
Federal prosecutors in neighboring Maryland, on the other
hand, pressed charges against only sixty percent of DEA sus-

111. Eric Herman, Putling the Rocket in the Docket, 76 AB.A. J. 32, 32 (1930)
(quoting Justice Louis Ceci of the Wisconsin Supreme Court).

112. Gold, supra note 7, at 49 (‘I’s human nature not to settle unless you're up
against a deadline.”).

113, Id

114. See Brooke A. Masters, Federal Drug Suspects Have Harder Time in Virginin:
U.S. District Court Trial, Longer Term Likelier, WASH. Post, Mar. 30, 1997, at B-1.

115. See id.
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pects, and the District of Columbia prosecuted only seventy
percent in its federal court.’™ In the eases that did go to fed-
eral district court, the prosecutors in the Eastern District of
Virginia secured more convictions and longer prison terms than
did their counterparts in neighboring Maryland and D.C.*¥
While not dispositive, the district’s high percentage of convic-
tions could be a result of the court’s fast-paced calendar. In
other words, the more suspects that are brought through the
system, the more convictions the court can give.

United States prosecutors clearly have an advantage in the
Eastern District. Arguments have been made that private plain-
tiffs also enjoy a strategic advantage in the Eastern District,
because defendants must “scramble to develop and document
defenses.”™ “Indeed, the mere filing of such an action in this
court has caused many defendants to settle quickly.”™ The
importance of pre-filing investigation is stressed to new attor-
neys practicing in the Eastern Distriet.”™ Once they decide to
bring suit, and assuming that the statute of limitations is not
impending, plaintiffs can take a great amount of time collecting
data and organizing their legal arguments for trial. Knowing
that continuances are rarely granted, they can do the majority

116. See id. The Eastern District's large percentage is due largely to the fact that
the United States attorney’s office with responsibility for the Virginia suburbs brings
charges against a higher proportion of suspects referred to it by the DEA—even low-
level street dealers, couriers, and drivers. See id. In Marylend and the District of
Columbia, those “smaller” cases often are handed over to local courts, where sentenc-
es usually are shorter. See id.

117. See id. (citing statistics compiled by Syracuse University’s Transactional Re-
cords Access Clearinghouse). The Syracuse analysts looked only at suspects investigat-
ed by the DEA, representing 50% to 65% of all federal drug suspects in the Washing-
ton area. The remaining cases are handled by the Federal Bureau of Investigation,
the United States Customs Service, and other federal agencies. See id.; Marty Rosen,
Justice No Remedy for Family’s Pain, ST. PETERSBURG TIMES, July 26, 1995, at 1-B
(discussing how black male defendants from the inner city of Washington are treated
in Alexandria: “It's a long distance from the inner city in Washington, D.C., to out
here. It may only be a mile, but it’s a long mile.”.

118. Myers, supra note 9, at 27; see infra notes 128-32 and accompanying text
(discussing actions defendants can take to make the expedited trial schedule work to
their advantage).

119. Myers, supra note 9, at 27,

120. An accomplished Eastern District attorney stresses the importance of pre-filing
investigation when practicing in the Eastern District. See FED. DISCOVERY NEWS,
supra note 67, at 7 (quoting Terence Ross, partner in the Washington Office of Gib-
son, Dunn and Crutcher). Mr. Ross also suggests that attorneys hire good local coun-
sel and prepare their client for what may be a “grueling ordeal.” See id.
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of research and preparation before filing and simply wait for
responses from the defense.””

Plaintiffs in patent or intellectual property (“IP”) litigation
have the most to gain from suing in the Rocket Docket.”™
Patent holder plaintiffs in IP suits often are suing for injunc-
tive relief; thus, the quick time frame is essential.”® It is sug-
gested that IP plaintiffs go so far as to interview all relevant
witnesses, retain and consult with technical and damage ex-
perts, and prepare discovery requests all before filing suit.’™
The patent holder also should anticipate all discovery requests
and collect relevant information to meet those requests. “Al-
though the lawyers will be intensely busy for an abbreviated
period of time, the client will benefit from a prompt and cost
effective litigation strategy.”®

“Tt [ils not just plaintiffs who can benefit from the [Eastern
District}s push for speedy resolution.”™ James Myers, a part-
ner in the Washington Office of Venable, Baetjer, Howard, and
Civiletti, emphasizes the importance of defendants’ responding
“instantly” to all civil complaints filed in the Easterm Dis-
trict.”® He affirms that as long as a defendant understands

121, See generally Forum: Litigation Reduction Through Reform, THE METROPOLI-
TAN CORP. COUNS,, Jan. 1997, at 42 (analyzing how tight time schedules can encour-
age parties to gettle) [hereinafter METROPOLIFAN CORP. COUNB.).

122, See Brian T. Foley, Catch a Ride on the Rocket Docket, CONN. L. Trig., Oct.
7, 1996, at 4. Given the fact that infringement of a commercislly valuable patent is
likely to cccur in multiple jurisdictions, and that large corporate infringers often will
have regularly established places of business in many jurisdictions, obtaining venue in
the Eastern District of Virginia, or other expedited district courts, often is relatively
easy. See id.

123. “The sooner the cases [are] tried, the sconer infringers [canl] be stopped from
copying the product.” Wagenhofer, supra note 2, at 1. In a recent patent infringement
case, the counsel for plaintiff Black & Decker could have filed the case in any federal
court, because some of the defendants were foreign companies and others did business
nationwide. Because of its reputation for having the fastest justice in the nation, the
lawyer chose to bring the suit in the Bastern District of Virginia. See id.

124. See Foley, supra note 122, at 6.

1925. Most defendants in IP ecases will seek to invalidate the patent by presenting
evidence of previous uses of the invention, referred to as “prior art.” Such a global
search for prior art can be quite time consuming. Thus, a shorter pericd of time from
filing to trial truncates the period of time in which a defendant-infringer can search
for a valid defense. See id. at 7.

126. Id. at 6.

127. Myers, supra note 9, at 27,

128. See id.
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how the system works, he can develop and implement a win-
ning defense strategy using the EDVA’s practices to his advan-
tage.”™ Myers suggests three factical approaches for defense
attorneys in the Rocket Docket. First, defense teams should
concentrate their energies and resources on presenting substan-
tive defenses rather than using obstructionist discovery tac-
tics.™ Second, if the defendant is able to develop an unex-
pected substantive defense, the very speed of the court begins
to work against the plaintiff.™ Moreover, as a consequence of
the accelerated schedules, plaintiffs often make mistakes, and
defendants should be prepared to exploit them. Finally, Myers
alerts defense attorneys to the fact that, generally, judges in
the Eastern District are not fearful of reversal and are quite
willing to rule in the defendant’s favor on liability issues when
the evidence is presented; therefore, defendants should do so
early, within weeks of filing.’*® )

In general, the more active judges become in the pretrial
process, the more that abuse of the judicial system will de-
crease. If judges let certain practices, such as obstructive dis-
covery tactics and unchecked continuances, plague their court-
rooms, no one will step up to alter the status quo. However, if
judges become active participants with the scheduling of trials
and if they affirmatively convey their disapproval of uncoopera-
tive litigants, attorneys ultimately will come to view judges as
allies—rather than bullies—against the common enemy, the
abusive opponent.'®

129. See id.

180. See id. at 28. Myers explains that “[wihile these tactics may work in other ju-
risdictions, they bring nothing but trouble here.” Id. He algo cites the fact that EDVA
judges are quick to senction for such behavior and will not excuse substantive errors
by the litigants or their counsel. See id.

131. See id.

132. See id. Myers compares this practice of the Eastern District with other dis-
tricts and states that in some other jurisdictions, when a defendant presents a dis-
positive motion that requires a close call, the judge may defer decision vntil after a
settlement conference or even trial. On the other hand, the judges in the Eastern
District “make difficult decisions when the evidence appears to support them, without
undue fear of reversal” Id.

183. In a Washingion Post interview, Judge Albert V. Bryan, Jr. of the Bastern
District of Virginia discussed the Eastern District’s case management:

We'd probably zll live longer if we just sat back and let cases go
on, . . . . But judges here are brought up to move things along. If repeti-
tive questions are asked, the judges generally don’t put up with it. The
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B. Disadvantages of a Rocket Docket

Certain critics of the Eastern District of Virginia argue that
“too much speed . .. can deny justice.™ The chief eriticisms
of the Rocket Docket are that certain parties are disadvantaged
by the speedy calendar and that judges tend to weigh the im-
portance of rapidity over that of justice. An Alexandria attorney
told Legal Times, “I think in some cases, when judges are
overconcerned about keeping things moving, it may work
against the interest of justice.”*

As with any system that is successful or unique, there al-
ways will be fault finders. Some critics of the Eastern District
argue that defendants are disadvantaged, because they seldom
are given adequate preparation time to devise strong defenses,
and they can not rely—as they can in other courts—on court
continuances.™ Others argue that if a defense team responds
quickly enough and learns about the intricate workings of the
court, it is the plaintiffs that the Rocket Docket disadvantag-
es.” Still others contend that it is the sole practitioners who
are disadvantaged the most by the abbreviated schedules, be-
cause they are forced to allocate their limited resources among
several pending cases.’®®

defense lawyers get in, they get out, they move on, they bill their client.

I is not to their taste, they appeal. So far, the courts have not re-

versed any cases because of speed. To be candid, most in the defense bar

are relieved to be free of ell that detail.
Mare Fisher, A Case That Courts Criticism: Simpson Trial Brings Calls for Legal
Reform, WASH. PosT, May 22, 1995, at A-1 (emphasis added); see “Rocket Docket”
Upheld, NaTL. I.J., June 19, 1995, at A10 (reporting Ninth Cirenit’s decision that
defendent’s limited discovery under Rocket Docket schedule was not unfair and could
not support a reversal of the trial).

134. Howard Mintz, Ninth Circuit Backs Off “Rocket Docket” Criticism, RECORDER,
June 2, 1995, at 2 (queting Ninth Circuit Judge Betty Fletcher who argued that
.justice was sacrificed for the sake of speed).

135. Rodriquez, suprec note 4, at 6 (statement by Lisa Kemler, criminal defense
attorney and partner in Alexandria’s Moffitt, Zwerling and Kemler).

136. See METROPOLITAN CORP. COUNS., suprz note 121, at 42,

137. See supra notes 129-32 and accompanying text. ;

188. See Neal Miller, An Empirical Study of Forum Choices in Removal Coses
Under Diversity and Federal Question Jurisdietion, 41 Am. U. L. REv. 369, 405
(1992). “[Tloo rapid a cowrt pace can have adverse affects on solo practitioners
who . . . may prefer the slower pace available in state court, without necessarily
seeking delay as a tactieal weapon.” Id. at n.139.
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Some attorneys claim that the prejudice is inherent in the
system itself. The judges sitting in the Eastern District expect
both total compliance to the time-tested local rules and shared
reverence for their existence. Out of town counsel are barely
tolerated and are expected to be intimately familiar with the
rules of the Eastern District’s game. It is foi this reason that
nearly all out of town parties maintain local counsel.”™ Anoth-
er disadvantage is that, in the Norfolk division of the Eastern
District of Virginia, the judges do not keep separate calen-
dars.®® As a result, litigants do not necessarily know which
judge will try the case, because assignments can be changed at
the last minute. If one judge becomes unavailable fo try a case,
another judge will try it, instead of having the case rescheduled
for the first open date on the original judge’s calendar.'” This
system allows the court’s resources to be kept in full use, al-
lows more cases to be tried and prevents one judge’s calendar
from delaying the operation of the court as a whole. It also,
however, wreaks havoc on the nerves of attorneys in the dis-
trict.

The judges of the Eastern District argue that their concentra-
tion on efficiency does not compromise the judicial process or
the process by which they make their decisions.'” It is for
this reason that some judges in the Bastern District dislike the
moniker “Rocket Docket.” “It appears to foster the incorrect no-
tion that speed is considered more important than justice.™®

Yet lawyers in Virginia still voice concerns that some cases
are “rushed to judgment™ and that, at times, judges’ concen-
tration on streamlining makes it impossible for the attorneys to
actually try their own cases. Critics of the Eastern District’s
practices simply question whether the “remarkable dispatch”
with which the Eastern District disposes of cases comes at the
cost of quality of justice.”® They believe that “speed of the lit-

139, See Hench, supra note 32, at 263; FED. DISCOVERY NEWS, supra note 67, at 7
(stressing the importance of hiring good local counsel).

140. See Hench, supra note 32, at 277.

141. See id.

142. See Myers, supra note 9, at 27.

143. Id

144. Gold, supra note 7, at 49.

145. See Rodriguez, supra note 4, at 6.

146. See Paul D. Carrington, A New Confederacy? Disunionism in the Federal
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igation process should be managed so that the truth, not the
speed, determines the outcome.”’

V. ALTERNATIVE APPROACHES

This article recommends that federal districts overcome their
current backlog and delay by adopting a Rocket Docket case
management system similar to that in the Eastern District of
Virginia.*® It is unrealistic, however, to assume that a United
States district court can make such a drastic overhaul of its
judicial traditions in one fell swoop. If courts are anxious or
hesitant to change, they should use methods of expedifing jus-
tice that might aid in the necessary transition from backlogged
to streamlined dockets. This article considers two such alter-
native approaches.

First, the Bastern District served as a model for the Federal
Trade Commission (“FTC”) in its recent institution of a “fast
track” process.”® A transformation was needed within the
FTC,™ and as a result the commission designed a system
that allows a full administrative proceeding in thirteen months
or less after the imposition of a full-stop preliminary injunction
order.”™ The FTC utilizes certain factors to determine which
of its cases are appropriate candidates for an expedited adjudi-
cation and which should proceed through the regular channels
of review.' For example, if it is likely that an agency action

Courts, 45 DURe L.J. 929, 954 (1996).

147. Mintz, supra note 134, at 2; see also Rodriguez, supra note 4, at 7. “Some
practitioners say the quality of justice cannot and should not be measured solely by
how fast a court rushes through a casze” Id.

148. See infra Part VI, ,

149. See Robert W. Doyle, Jr., Modeled in Paort on Expedited Federal Court Proce-
dure, the FTC's New “Rocket Docket” Allows for the Completion of Administrative Pro-
ceedings in 18 Months, NaATL. L.d., Jan. 6, 1997, at Bb.

150. In defending an FIC preliminary injunction challenge to a proposed merger or
acquisition, antitrust lawyers often would tell the federal judge that a full-stop injunc-
tion forcing the parties into never-ending administrative litigation with the FTC was
not in the private interest of the merging firms, See id, Such a course of action is
costly and would take years before final agency resolution. The attorneys would then
argue that the private “equities” of the merging parties weigh in favor of consumma-
tion of the deal and it should proceed smoothly with no commission interference. See
id. Such arguments of equity have received some success in the courts. See id.

151, See id.

152. See id. at B6. The following factors are considered when determining whether
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will raise new, untested, or novel theories of antitrust liability,
the commission may not designate the speediest alternative.’™
Factual complexity of the case also may limit expedited track
availability. Once a case is designated as a Rocket Docket case,
the respondent is advised of its opportunity to elect the fast
track option at the time the injunction action is authorized by
the commission. Once elected by the respondent, all cases must
be completed within thirteen months of the triggered event.™

A plan similar to that of the FTC could be designed for use
in federal district courts that are not yet prepared to revamp
their entire docket system. Using the FTC as a model, a dis-
trict court clerk or magistrate judge could summarily analyze
the pending cases in the district and determine—using custom-
ized factors—which cases are suitable for expedited adjudica-
tion. Factors to be considered could include: the factual com-
plexity of the case; the number of parties to the dispute; wheth-
er there exists a clear and unambiguous precedent on the mat-
ter; and whether the case is one of first impression. In this
manner, the court could gradually diminish docket backlog
while simultaneously easing judges, many of whom have been
on the bench for years, into a new ideology.

A second alternative strategy is one that currently is being
used in the courthouse in Johnson County, Indiana.’”® In or-
der to decrease the backlog of divorce cases on their docket, the
county judges asked that litigants be ready for trial on a one or
two-day notice. Assuming that both parties agree, if a morning
or afternoon is free on a judge’s calendar, his staff will notify
the parties of the first case on the expedited list that they must
prepare for their hearing the following day.® The only draw-

a case is ripe for an expedited judicial proceeding: the perceived quality or sigmifi-
cance of the case; the confidence the agency places in the evidence established during
the investipative stages; the likelihood of immediate and ongoing competitive harm
resulting from a proposed merger transaction; and the overall litigation risks per-
ceived by the FTC. See id.

153. See id.

154. See id.

155. See generally Mike Magan, Joknson County Judges Launch “Rocket Docket” to
Blast Backlog of Divorce Cases, IND. Law., Apr. 17, 1996, at 11.

156. See id. Judge James Coachys of the Johnson County Superior Couwrt ex-
plained, “I have found that the most frustrated litizants usually are the ones who
car’t get their divorces heard because their case gets knocked off by a long jury tri-
al—especially in cases involving kids, . . . [Tlhose litigants are desperate to move on
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back to this scheme seems to be a circuit court judge’s concern:
“In gome ways this . . . [is] a disadvantage to us because when
we get a free half-day we don’t go play golf, we read cases or
make rulings.”™’

A similar scenario could aid district courts in their attempts
to eradicate docket backlog. Without the radical changes re-
quired for establishing a full Rocket Docket, a court could sim-
ply create a “call list” of parties willing to have their cases
heard on short notice. This alternative requires no evaluating of
factors to determine whether a case is best suited for an accel-
erated review. The sole factor for consideration is whether the
parties to the dispute wish to participate.

While the above two suggestions may serve to ease certain
established courts into a new method of accelerated justice,
they are inadequate surrogates for the implementation of Rock-
et Dockets into every federal district court.

V1. CONCLUSION

In enacting the CJRA, Congress found that in order to identi-
fy, develop, and implement solutions to problems of cost and
delay in civil litigation, “it is necessary to achieve a method of
consultation so that individual judicial officers, litigants, and
litigants’ attorneys who have developed techniques for litigation
management and cost and delay reduction can effectively and
promptly communicate those techniques to all participants in
the civil justice system.”™® This exercise is unnecessary. The
federal judiciary need only look to one of its own and adopt the
Bastern District of Virginia’s techniques to eradicate, once and
for all, the existence of judicial inefficiency and backlogged
dockets.™

with their lives.” Id.

157. See id. (statement by Judge James Coachys of the Johnson County Superior
Com). ° .

158. Pub, L. 101-650, § 102(4), 104 Stat. 5089 (1990).

169. See Thornburgh, supra note 66, at 1088 (concluding that federal reform mea-
sures should “look to the rigorous case-management techniques employed by judges in
the Eastern District of Virginia and their Tocket-docket’ approach that moves cases
along at a very rapid rate and tolerates little delay”).
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The civil justice plan that the Eastern District adopted, in
compliance with the CJRA, made no changes whatsoever to its
existing procedures.”® The introduction to the plan devised by
the Eastern District’s advisory group states that the court’s
existing procedures “have been most effective in controlling not
only litigation expenses but also in reducing delays in our civil
docket.™ The report also concluded that the EDVA had no
problem with undue expense or delay.’ Consequently, the
advisory group unanimously recommended that the Eastern
District simply retain its current case management require-
ments encompassed in its local procedures.”®

The path to federal court reform may not necessarily be that
suggested by the CJRA, but instead may be simply to recognize
and activate the role of judge as manager of civil litigation. The
case management statistics of the EDVA™ illustrate that, de-
spite the growing burden of federal district caseloads, existing
judicial resources can efficiently and effectively manage federal
district dockets. The Eastern District of. Virginia, with one of
the heaviest civil and criminal caseloads in the nation, has no
undue expense or delay with regard to the processing of those
claims. Thus, it is difficult to conceive why so many federal

160. See U.S. Disr. COURT FOR THE BE. DIst. OF VA, CIVH, JUSTICE EXPENSE AND
DELAY REDUCTION PLAN (1991) [hereinafter ADVISORY GROUP’'S REPORT); Tobias, supra
note 18, at 98 (describing implementation of CJRA by Eastern District).

161. ADVISORY GROUP'S REPORT, supra note 160, at 1.

162. See id. at 2.

163. See id. The Eastern District’s Advisory Group outright rejected the incorpo-
ration of any of the prineiples and guidelines prescribed by the CJRA. See 28 U.S.C.
§ 473 (outlining CIRA’s recommended content of civil justice expense and delay re-
duction plans); ADVISORY GROUP'S REPORT, supra note 160, at 2, The group found the
recommendations unnecessary because most already were embodied in the Eastern
District’s local rules of procedure. See id. Also, the group concluded that adopting the
recommended alternative dispute resolution (“ADR™) mechanisms, see 28 US.C. §
4738(a)6), would be counterproductive in the sense that they would increase cost or
delay. See id. But see Tobiss, supra note 18, at 99 (describing Eastern District’s rejec-
tion of ADR techniques as “typical” and serutinizing court’s decision to institute none
of the recommended changes because “it is difficult to believe that no beneficial modi-
fication could be instituted”). The advisory group found ne “convincing evidence” that
the use of ADR mechanisms would reduce expense or improve the quality of justice -
dispensed by the court. See ADVISORY GROUF’S REPORT, supra note 160, at 6-7. Addi-
tionally, the group determined that ADR rarely affects the time devoted to discov-
ery—which the Eastern District felt is the major source of delay and cost-and af-
firmed that the availability of early, firm trial dates before Article JII judges dimin-
ished the need for ADR. See id.

164. See supra Part 1L
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district dockets are hopelessly backlogged.’ It is also-curious
why Congress did not look more towards the practices of the
Eastern District and its progeny when crafting remedies for the
national judicial “crisis.”*®

The Eastern District of Virginia is the perfect model for other
federal districts because, in many respects, it is an “average”
federal district. Although the Federal Judicial Center historieal-
ly has treated it as a metropolitan court,” it has characteris-
tics of both large metropolitan and small rural courts due to its
divisional structure. The Eastern District has managed to keep
to its system of firm trial dates for more than thirty years,
despite the fact that it encompasses the port city of Norfolk,
the Washington, D.C. suburbs, and the Interstate 95 corridor
cities of Richmond and Petersburg, which result in an abun-
dance of drug cases as well as shipyard-related asbestos cas-
es.!® In short, aside from its extraordinary case management
practices, and the fact that it has a very heavy case-
load—including the third most criminal case filings in the na-
tion'®—the Eastern District is an average federal district
court and, thus, an ideal archetype for all other district courts.

The Eastern District of Virginia employs vital practices that
set it apart and above the rest. Foremost, the judges in the
EDVA are committed to handling the district’s caseload fairly
and expeditiously, and they have developed procedures—codified
in their local rules—that reflect these essential objectives.'™
These include standing orders and procedures that specifically
aim at reducing abuse of litigation tools and that encourage all
parties to a suit to work together towards a common goal, jus-
tice. All of these practices depend on the judge’s early and con-
tinuous monitoring and intervening in civil cases, no matter

165, See Appendix A (illustreting the time intervals required for federal courts to
handle a cage from filing to disposition).

166. See Dayton, supra note 6, at 488,

167. See id. at 451 (referencing STEVEN FLANDERS, FEDERAL JUDICIAL CENTER,
CASE MANAGEMENT AND COURT MANAGEMENT IN UNITED StATES DistrICT COURTS 2
(1977).

168. See id. at 236 (discussing the broad range of demographics included in the
Eastern District’s jurizdiction).

169, See supra Part IIT and notes 89-92.

170. See supra notes 44-88 and accompanying text (explaining local rules regarding
motions, depositions, discovery, and sanctions).
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how simple or complex.” The judges, rather than the law-
yers, control the docket. Attorneys practicing in the Eastern
District respect the court’s doctrines and priorities and follow
the rules with reverence. “The Rastern District, after all, does
things the old-fashioned way—with justice, not the lawyers,
center stage.””

In conclusion, the solution to the federal “crisis” is mnot in
alternative dispute resolution or in other esoferic case manage-
ment devices. The statistics speak for themselves. The key to
reduced expense and delay in federal litigation is firm judicial
control of the docket, as envisioned in Rule 16 of the Federal
Rules of Civil Procedure and as carried out in the Eastern
District of Virginia. The federal judiciary should stop “assess-
ing” the conditions of their dockets and “identifyling] trends in
case filings,”™ and they simply should begin developing local
rules such as those of the Eastern District of Virginia and put-
ting them into effect immediately.

171. See supra notes 32-34 and accompanying text (discussing judge’s role in pre-
trial ackivities).

172. Gold, supre note 7, at 52. )

173. 28 U.S.C. § 472(c)(1) (outlining the duties of advisory groups eo that they
may make expense and delay reduction plan recommendations).
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