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I. COMPARING CURRENT TRCP 18b(2) LANGUAGE TO RECODIFICATION DRAFT.

TRCP 18b(2) Current Language

18b.  (2) Recusal.  A judge shall recuse himself in any pro-
ceeding in which:

(a) his impartiality might reasonably be questioned; 

(b) he has a personal bias or prejudice concerning the subject
matter or a party, or personal knowledge of disputed eviden-
tiary facts concerning the proceeding; 

(c) he or a lawyer with whom he previously practiced law has
been a material witness concerning it; 

(d) he participated as counsel, adviser or material witness in
the matter in controversy, or expressed an opinion concerning
the merits of it, while acting as an attorney in government
service; 

TRCP 18b Recodification Draft (1997)

(b) Grounds for Recusal. A judge must recuse in the 
following circumstances:

(1) the judge's impartiality might reasonably be  ques-
tioned; 

(2) the judge has a personal  bias  or  prejudice  concerning
the subject matter or a party;

(3) the judge is a material witness, formerly practiced  law
with a material witness, or is related to a material witness or 
such  witness's spouse by consanguinity or affinity within the
third degree; 

(4) the judge has personal knowledge  of  material  eviden-
tiary facts relating to the dispute between the parties; 

(5) the  judge  expressed an opinion concerning the  matter
while acting as an attorney in government service; 
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(e) he knows that he, individually or as a fiduciary, or his
spouse or minor child residing in his household, has a financial
interest in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding; 

(f) he or his spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person: 

(i) is a party to the proceeding, or an officer, director, or
trustee of a party; 

(ii) is known by the judge to have an interest that could
be substantially affected by the outcome of the proceeding; 

(iii) is to the judge's knowledge likely to be a material
witness in the proceeding. 

(g) he or his spouse, or a person within the first degree of
relationship to either of them, or the spouse of such a person, is
acting as a lawyer in the proceeding. 

(6) the judge or the judge's spouse  is  related  by consan-
guinity or affinity within the third degree to a party or an
officer, director, or trustee of a party;

(7) the judge or the judge's spouse  is  related  by consan-
guinity or affinity within the third degree to anyone with a
financial  interest in the matter or a party, or any other interest
that  could  be  substantially affected by the outcome of the
matter; 

(8) the judge or the judge's spouse  is  related  by consan-
guinity or  affinity within  the  third degree to a lawyer in the 
proceeding or a member of such lawyer's firm. 
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II. COMPARING CURRENT TRCP 18b(2) LANGUAGE TO SCAC 3/27/2001 DRAFT.

TRCP 18b(2) Current Language

18b.  (2) Recusal.  A judge shall recuse himself in any pro-
ceeding in which:

(a) his impartiality might reasonably be questioned; 

(b) he has a personal bias or prejudice concerning the subject
matter or a party, or personal knowledge of disputed eviden-
tiary facts concerning the proceeding; 

(c) he or a lawyer with whom he previously practiced law has
been a material witness concerning it; 

(d) he participated as counsel, adviser or material witness in
the matter in controversy, or expressed an opinion concerning
the merits of it, while acting as an attorney in government
service; 

(e) he knows that he, individually or as a fiduciary, or his
spouse or minor child residing in his household, has a financial

SCAC 3/27/2001 Draft TRCP 18b(2)

(b) Grounds for Recusal. A judge must recuse in the follow-
ing circumstances, unless provided by Subsection (c) (or,
“unless waived pursuant to subdivision (c)”): 

(1) the judge's impartiality might reasonably be questioned(4)

(2) the judge has a personal bias or prejudice concerning the
subject matter or a party(5)

(3) the judge has been or is likely to be a material witness,
formerly practiced law with a material witness, or is related to
a material witness or such witness's spouse by consanguinity or
affinity within the third degree;

(4) the judge has personal knowledge of material evidentiary
facts relating to the dispute between the parties;(

(5) the judge expressed an opinion concerning the matter while
acting as an attorney in government service;(8)
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interest in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding; 

(f) he or his spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person: 

(i) is a party to the proceeding, or an officer, director, or
trustee of a party; 

(ii) is known by the judge to have an interest that could
be substantially affected by the outcome of the proceeding; 

(iii) is to the judge's knowledge likely to be a material
witness in the proceeding. 

(g) he or his spouse, or a person within the first degree of
relationship to either of them, or the spouse of such a person, is
acting as a lawyer in the proceeding. 

(6) the judge or the judge's spouse is related by consanguinity
or affinity within the third degree to a party or an officer,
director, or trustee of a party;

(7) the judge or the judge's spouse is related by consanguinity
or affinity within the third degree to anyone known or dis-
closed to the judge to have a financial interest in the matter or a
party, or any other interest that could be substantially affected
by the outcome of the matter;

(8) the judge or the judge's spouse is related by consanguinity
or affinity within the third  degree to a lawyer in the proceed-
ing;

(9) a lawyer in the proceeding, or the lawyer's law firm, is
representing the judge, or judge's spouse or minor child, in an
ongoing legal proceeding other than a class action, except for
legal work by a government attorney in his/her official capac-
ity.

(10)  the judge has accepted a campaign contribution, as de-
fined in § 251.001(3) Election Code, which exceeds the limits
in § 253.155(b) or § 253.157(a) of the Election Code, made by
or on behalf of a party, by a lawyer or a law firm representing a
party, or by a member of that law firm, as defined in
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§253.157(c) 253.157(e)of the Election Code, unless the exces-
sive contribution is returned in accordance with §253.155(e) of
the Election Code. This ground for recusal arises at the time
the excessive contribution is accepted and extends for the term
of office for which the contribution was made.

(11) a direct campaign expenditure as defined in § 251.001(7)
of the Election Code which exceeds the limits in § 253.061(1)
or 253.062(a) was made, for the benefit of the judge, when a
candidate, by or on behalf of a party, by a lawyer or law firm
representing a party, or by a member of that law firm as de-
fined in § 253.157(e) of the Election Code. This ground for
recusal arises at the time the excessive direct campaign expen-
diture occurs and extends for the term of office for which the
direct campaign expenditure was made.

III. COMPARING CURRENT LANGUAGE OF TRCP 18b(2) TO 28 U.S.C. § 144 (Bias or prejudice
of judge). 

TRCP 18b.  (2) Recusal.  A judge shall recuse himself in any
proceeding in which: . . .

(b) he has a personal bias or prejudice concerning the subject
matter or a party, or personal knowledge of disputed eviden-
tiary facts concerning the proceeding; . . . .

28 U.S.C. § 144. Bias or prejudice of judge

Whenever a party to any proceeding in a district court makes
and files a timely and sufficient affidavit that the judge before
whom the matter is pending has a personal bias or prejudice
either against him or in favor of any adverse party, such judge
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shall proceed no further therein, but another judge shall be
assigned to hear such proceeding.

IV. COMPARING CURRENT LANGUAGE OF TRCP 18b(2) TO 28 U.S.C. § 455 ( Disqualification of
justice, judge, or magistrate judge)

TRCP 18b.  (2) Recusal.  A judge shall recuse himself in any
proceeding in which:

(a) his impartiality might reasonably be questioned; 

(b) he has a personal bias or prejudice concerning the subject
matter or a party, or personal knowledge of disputed eviden-
tiary facts concerning the proceeding; 

(c) he or a lawyer with whom he previously practiced law has
been a material witness concerning it; 

(d) he participated as counsel, adviser or material witness in
the matter in controversy, or expressed an opinion concerning

28 U.S.C. § 455. Disqualification of justice, judge, or magis-
trate judge

(a) Any justice, judge, or magistrate judge of the United
States shall disqualify himself in any proceeding in which his
impartiality might reasonably be questioned.

(b) He shall also disqualify himself in the following
circumstances:

(1) Where he has a personal bias or prejudice concerning a
party, or personal knowledge of disputed evidentiary facts
concerning the proceeding; 

(2) Where in private practice he served as lawyer in the matter
in controversy, or a lawyer with whom he previously practiced
law served during such association as a lawyer concerning the
matter, or the judge or such lawyer has been a material witness
concerning it; 
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the merits of it, while acting as an attorney in government
service; 

(e) he knows that he, individually or as a fiduciary, or his
spouse or minor child residing in his household, has a financial
interest in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding; 

(f) he or his spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person: 

(i) is a party to the proceeding, or an officer, director, or
trustee of a party; 

(ii) is known by the judge to have an interest that could
be substantially affected by the outcome of the proceeding; 

(iii) is to the judge's knowledge likely to be a material
witness in the proceeding. 

(g) he or his spouse, or a person within the first degree of
relationship to either of them, or the spouse of such a person, is
acting as a lawyer in the proceeding.

(3) Where he has served in governmental employment and in
such capacity participated as counsel, adviser or material
witness concerning the proceeding or expressed an opinion
concerning the merits of the particular case in controversy; 

(4) He knows that he, individually or as a fiduciary, or his
spouse or minor child residing in his household, has a financial
interest in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding; 

(5) He or his spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person: 

(i) Is a party to the proceeding, or an officer, director,
or trustee of a party; 

(ii) Is acting as a lawyer in the proceeding; 

(iii) Is known by the judge to have an interest that could
be substantially affected by the outcome of the proceeding; 

(iv) Is to the judge's knowledge likely to be a material
witness in the proceeding. 

(c) A judge should inform himself about his personal and
fiduciary financial interests, and make a reasonable effort to



-8-

inform himself about the personal financial interests of his
spouse and minor children residing in his household.

(d) For the purposes of this section the following words or
phrases shall have the meaning indicated:

(1) “proceeding” includes pretrial, trial, appellate re-
view, or other stages of litigation; 

(2) the degree of relationship is calculated according to
the civil law system; 

(3) “fiduciary” includes such relationships as executor,
administrator, trustee, and guardian; 

(4) “financial interest” means ownership of a legal or
equitable interest, however small, or a relationship as director,
adviser, or other active participant in the affairs of a party,
except that: 

(i) Ownership in a mutual or common invest-
ment fund that holds securities is not a “financial interest” in
such securities unless the judge participates in the management
of the fund; 

(ii) An office in an educational, religious, chari-
table, fraternal, or civic organization is not a “financial inter-
est” in securities held by the organization; 

(iii) The proprietary interest of a policyholder in
a mutual insurance company, of a depositor in a mutual sav-
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ings association, or a similar proprietary interest, is a “financial
interest” in the organization only if the outcome of the pro-
ceeding could substantially affect the value of the interest; 

(iv) Ownership of government securities is a
“financial interest” in the issuer only if the outcome of the
proceeding could substantially affect the value of the securi-
ties. 

(e) No justice, judge, or magistrate judge shall accept from the
parties to the proceeding a waiver of any ground for disqualifi-
cation enumerated in subsection (b). Where the ground for
disqualification arises only under subsection (a), waiver may
be accepted provided it is preceded by a full disclosure on the
record of the basis for disqualification.

V. COMPARING CURRENT LANGUAGE OF TRCP 18b(2) TO ABA MODEL CODE OF
JUDICIAL CONDUCT, RULE 2.11 Disqualification.

18b.  (2) Recusal.  A judge shall recuse himself in any pro-
ceeding in which:

(a) his impartiality might reasonably be questioned; 

(b) he has a personal bias or prejudice concerning the subject
matter or a party, or personal knowledge of disputed eviden-
tiary facts concerning the proceeding; 

ABA Model Code of Judicial Conduct, RULE 2.11 Disqual-
ification

(A) A judge shall disqualify himself or herself in any proceed-
ing in which the judge’s impartiality* might reasonably be
questioned, including but not limited to the following circum-
stances:
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(c) he or a lawyer with whom he previously practiced law has
been a material witness concerning it; 

(d) he participated as counsel, adviser or material witness in
the matter in controversy, or expressed an opinion concerning
the merits of it, while acting as an attorney in government
service; 

(e) he knows that he, individually or as a fiduciary, or his
spouse or minor child residing in his household, has a financial
interest in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding; 

(f) he or his spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person: 

(i) is a party to the proceeding, or an officer, director, or
trustee of a party; 

(ii) is known by the judge to have an interest that could
be substantially affected by the outcome of the proceeding; 

(iii) is to the judge's knowledge likely to be a material
witness in the proceeding. 

(1) The judge has a personal bias or prejudice concerning a
party or a party’s lawyer, or personal knowledge* of facts that
are in dispute in the proceeding.

(2) The judge knows* that the judge, the judge’s spouse or
domestic partner,* or a person within the third degree of rela-
tionship* to either of them, or the spouse or domestic partner
of such a person is:

(a) a party to the proceeding, or an officer, director,
general partner, managing member, or trustee of a party;

(b) acting as a lawyer in the proceeding;

(c) a person who has more than a de minimis* interest
that could be substantially affected by the proceeding; or

(d) likely to be a material witness in the proceeding.

(3) The judge knows that he or she, individually or as a fidu-
ciary,* or the judge’s spouse, domestic partner, parent, or
child, or any other member of the judge’s family residing in the
judge’s household,* has an economic interest* in the subject
matter in controversy or in a party to the proceeding.

(4) The judge knows or learns by means of a timely motion
that a party, a party’s lawyer, or the law firm of a party’s
lawyer has within the previous [insert number] year[s] made
aggregate* contributions* to the judge’s campaign in an a-
mount that is greater than [$[insert amount] for an individual or



-11-

(g) he or his spouse, or a person within the first degree of
relationship to either of them, or the spouse of such a person, is
acting as a lawyer in the proceeding. 

$[insert amount] for an entity] [is reasonable and appropriate
for an individual or an entity].

(5) The judge, while a judge or a judicial candidate,* has made
a public statement, other than in a court proceeding, judicial
decision, or opinion, that commits or appears to commit the
judge to reach a particular result or rule in a particular way in
the proceeding or controversy.

(6) The judge:

(a) served as a lawyer in the matter in controversy, or
was associated with a lawyer who participated substantially as
a lawyer in the matter during such association;`

(b) served in governmental employment, and in such
capacity participated personally and substantially as a lawyer
or public official concerning the proceeding, or has publicly
expressed in such capacity an opinion concerning the merits of
the particular matter in controversy;

(c) was a material witness concerning the matter; or

(d) previously presided as a judge over the matter in
another court.

[*indicates terms that are defined in the Model Code]
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VI. CAMPAIGN CONTRIBUTIONS.

A. SCAC’S 3/27/2001 DRAFT.

. . . (10)  the judge has accepted a campaign contribution, as defined in § 251.001(3) Election Code, which exceeds the limits
in § 253.155(b) or § 253.157(a) of the Election Code, made by or on behalf of a party, by a lawyer or a law firm representing a
party, or by a member of that law firm, as defined in §253.157(c) 253.157(e)of the Election Code, unless the excessive
contribution is returned in accordance with §253.155(e) of the Election Code. This ground for recusal arises at the time the
excessive contribution is accepted and extends for the term of office for which the contribution was made.

(11) a direct campaign expenditure as defined in § 251.001(7) of the Election Code which exceeds the limits in § 253.061(1) or
253.062(a) was made, for the benefit of the judge, when a candidate, by or on behalf of a party, by a lawyer or law firm
representing a party, or by a member of that law firm as defined in § 253.157(e) of the Election Code. This ground for recusal
arises at the time the excessive direct campaign expenditure occurs and extends for the term of office for which the direct
campaign expenditure was made.

B. TEXAS CODE OF JUDICIAL CONDUCT CANON 5.

(4) A judge or judicial candidate subject to the Judicial Campaign Fairness Act, Tex. Elec. Code § 253.151, et. seq. (the
"Act"), shall not knowingly commit an act for which he or she knows the Act imposes a penalty. Contributions returned in
accordance with Sections 253.155(e), 253.157(b) or 253.160(b) of the Act are not a violation of this paragraph.

C. ABA’S MODEL CODE OF JUDICIAL CONDUCT 2.11 Disqualification.

. . . (4) The judge knows or learns by means of a timely motion that a party, a party’s lawyer, or the law firm of a party’s
lawyer has within the previous [insert number] year[s] made aggregate* contributions* to the judge’s campaign in an amount
that is greater than [$[insert amount] for an individual or $[insert amount] for an entity] [is reasonable and appropriate for an
individual or an entity]. [*indicates term with special definition in Model Code]
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D. ALABAMA STATUTES.

ALABAMA CODE § 12-2-1. 12-24-1. Recusal of justice or judge due to campaign contributions

The Legislature intends by this chapter to require the recusal of a justice or judge from hearing a case in which there may be an
appearance of impropriety because as a candidate the justice or judge received a substantial contribution from a party to the
case, including attorneys for the party, and all others described in subsection (b) of Section 12-24-2. This legislation in no way
intends to suggest that any sitting justice or judge of this state would be less than fair and impartial in any case. It merely
intends for all the parties to a case and the public be made aware of campaign contributions made to a justice or judge by
parties in a case and others described in subsection (b) of Section 12-24-2.

ALABAMA CODE § 12-24-2. Filing by judges, justices, parties, and attorneys of disclosure statements concerning campaign
contributions.

*          *          *

(c) The action shall be assigned to a justice or judge regardless of the information contained in the certificates of disclosure. If
the action is assigned to a justice or judge of an appellate court who has received more than four thousand dollars ($4,000)
based on the information set forth in any one certificate of disclosure, or to a circuit judge who has received more than two
thousand dollars ($2,000) based on the information set out in any one certificate of disclosure, then, within 14 days after all
parties have filed a certificate of disclosure, any party who has filed a certificate of disclosure setting out an amount including
all amounts contributed by any person or entity designated in subsection (b), below the limit applicable to the justice or judge,
or an amount above the applicable limit but less than that of any opposing party, shall file a written notice requiring recusal of
the justice or judge or else such party shall be deemed to have waived such right to a recusal. Under no circumstances shall a
justice or judge solicit a waiver of recusal or participate in the action in any way when the justice or judge knows that the
contributions of a party or its attorney exceed the applicable limit and there has been no waiver of recusal.

E. ARIZONA SUPREME COURT RULE 2.11.

17A A.R.S.  Sup. Ct. Rules, Rule 2.11, Disqualification
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(A) A judge shall disqualify himself or herself in any proceeding in which the judge's impartiality might reasonably be
questioned, including but not limited to the following circumstances:

(4) The judge knows or learns by means of a timely motion that a party, a party's lawyer, or the law firm of a party's lawyer
has within the previous four years made aggregate contributions to the judge's campaign in an amount that is greater than the
amounts permitted pursuant to A.R.S. § 16-905.  (Effective 9/1/2009).

F. MISSISSIPPI CODE OF JUDICIAL CONDUCT, CANON 3.

. . . (2) Recusal of Judges from Lawsuits Involving Major Donors. A party may file a motion to recuse a judge based on the
fact that an opposing party or counsel of record for that party is a major donor to the election campaign of such judge. Such
motions will be filed, considered and subject to appellate review as provided for other motions for recusal.

G. CAPERTON V. A.T. MASSEY COAL CO., INC. LANGUAGE.

“. . . when a person with a personal stake in a particular case had a significant and disproportionate influence in placing the
judge on the case by raising funds or directing the judge's election campaign when the case was pending or imminent.” 
Caperton, 2009 WL 1576573 at *11.

VII. CAMPAIGN SPEECH.

A. ABA’S MODEL CODE OF JUDICIAL CONDUCT 2.11 Disqualification.

. . . (5) The judge, while a judge or a judicial candidate,* has made a public statement, other than in a court proceeding,
judicial decision, or opinion, that commits or appears to commit the judge to reach a particular result or rule in a particular way
in the proceeding or controversy. [*indicates term with special definition in Model Code]

B. TEXAS CODE OF JUDICIAL CONDUCT CANON 5.
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Old Canon 5(1) was declared unconstitutional in Smith v. Phillips 2002 WL 1870038, and was rescinded by the Supreme
Court on August 22, 2002.  Old Canon 5(1) read:

“a judge or judicial candidate shall not make statements that indicate an opinion on any issue that may be subject to judicial
interpretation by the office which is being sought or held, except that discussion of an individuals' judicial philosophy is
appropriate if conducted in a manner which does not suggest to a reasonable person a probable decision on any particular
case.”

Here is the relevant language of current Canon 5:

Canon 5. Refraining From Inappropriate Political Activity

(1) A judge or judicial candidate shall not:

(i) make pledges or promises of conduct in office regarding pending or impending cases, specific classes of cases,
specific classes of litigants, or specific propositions of law that would suggest to a reasonable person that the judge is
predisposed to a probable decision in cases within the scope of the pledge;

(ii) knowingly or recklessly misrepresent the identity, qualifications, present position, or other fact concerning the
candidate or an opponent; or

(iii) make a statement that would violate Canon 3B(10).

COMMENT

A statement made during a campaign for judicial office, whether or not prohibited by this Canon, may cause a judge's
impartiality to be reasonably questioned in the context of a particular case and may result in recusal.

C. TEXAS CODE OF JUDICIAL CONDUCT CANON 3.B(10).

Canon 3. Performing the Duties of Judicial Office Impartially and Diligently
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. . . 
B. Adjudicative Responsibilities.
. . . 
(10) A judge shall abstain from public comment about a pending or impending proceeding which may come before the judge's
court in a manner which suggests to a reasonable person the judge's probable decision on any particular case. This prohibition
applies to any candidate for judicial office, with respect to judicial proceedings pending or impending in the court on which
the candidate would serve if elected. A judge shall require similar abstention on the part of court personnel subject to the
judge's direction and control. This section does not prohibit judges from making public statements in the course of their
official duties or from explaining for public information the procedures of the court. This section does not apply to
proceedings in which the judge or judicial candidate is a litigant in a personal capacity.


