
From: Kennon L. Peterson [mailto:Kennon.Peterson@courts.state.tx.us] 
Sent: Monday, November 17, 2008 11:55 AM
To: Babcock, Chip; tracy_christopher@justex.net; aalbright@mail.law.utexas.edu; Senneff, Angie
Cc: Nathan Hecht
Subject: SCAC - Update Re. Legislative Interest in Jury Issues

Chip, Judge Christopher, Professor Albright, and Angie:

I am writing to provide an update on legislative developments related to jury issues.  Attached please find 
(1) a resolution from the Texas Chapter of the American Board of Trial Advocates ("TEX-ABOTA"); (3) 
a draft resolution from the Texas Judicial Council ("TJC"); and (3) the Senate Jurisprudence 
Committee’s Interim Report.  

The TEX-ABOTA Resolution, adopted approximately two weeks ago, provides that TEX-ABOTA supports 
proposals allowing jurors to take notes and submit written questions to witnesses through judges, who will 
hear objections out of the hearing of the jury.  TEX-ABOTA also supports interim summation of evidence 
during certain trials.  It does not, however, support interim deliberation by the jury.  As provided in the 
attached resolution, “‘It is the position of TEX-ABOTA that the final decision on using these procedures be 
left to the sound discretion of the trial judge . . . [who] is in the best position to decide which, if any, of 
these procedures would best assist jurors in a specific case.’”  Last Thursday, the House Judiciary 
Committee met and discussed (among other things) the following interim charge: “Examine the current 
Texas jury system. Consider possible changes to enhance the jury experience and increase citizen 
participation on juries.” Judge Orlinda Naranjo testified during the hearing and provided a copy of the 
attached TEX-ABOTA Resolution.

The draft TJC Resolution provides that the TJC supports and recommends statutory changes that 
"expressly give judges the discretion to permit jurors to take notes during trial (with appropriate 
safeguards) . . . [and] ask written questions to witnesses (with appropriate safeguards)." TJC 
members are scheduled to vote on this resolution during their meeting on December 12, 2008.  

For convenience, here is the relevant text from pages 26-29 of the Senate Jurisprudence Committee's 
Interim Report.  

Charge 5:  Study practices intended to enhance the jury experience and increase jury participation, 
including:

• allowing jurors to ask questions of witnesses by submitting 
them to the judge in writing;

• allowing lawyers to periodically summarize testimony for the  
jury;

• allowing jurors to take notes during trial; and
• allowing jurors to discuss evidence among themselves during
trial.

Recommendations

1.  Allow juror questions during civil trials by permitting jurors to anonymously submit additional 
questions in writing before they begin deliberations.  Outside the presence of the jury and witnesses, 
judges could allow counsel to object to the submitted questions.  After ruling on admissibility, judges 
could recall the jury and witnesses.  Questions would be read verbatim, and counsel would have the 
opportunity to cross-examine each witness.
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2.  Allow juror notetaking during civil trials, but prohibit juror notes during deliberations.  The court 
would keep all notes confidential, destroy them after the jury reaches a verdict, and omit them from 
the record.

Background

The Supreme Court of Texas established the Jury Assembly and Administration Task Force (Task Force) in 
July 2006 to evaluate the need for reliable jury lists, uniform statewide jury plans, trained officials, summons 
enforcement procedures, and juror exemption processing.i[i] The order creating the Task Force also encouraged the 
elimination of opportunities for local manipulation that could jeopardize random jury selection.  The Supreme Court 
appointed a wide range of professionals to the 29-member panel, including judges, jury administrators, attorneys, 
and law professors.

The Task Force issued a final report on February 2, 2007 which recognized the need to re-establish 
integrity in the jury process, technologically update jury selection, minimize opportunities for experimentation, and 
harmonize conflicting statutory provisions regarding summoning and qualifying jurors in civil and criminal cases.ii[ii]  
In addition, the report recommended that the Secretary of State govern certain aspects of the juror process while 
leaving the establishment and implementation of written jury plans to individual counties, pending approval by the 
Supreme Court.  This approach offered increased uniformity throughout the state, yet allowed for local control.

Senate Bill 1300

Senate Bill 1300, 80th Legislative Session, addressed certain recommendations from the 2007 Task Force 
report, such as juror exemptions and how to maintain an inclusive, reliable jury pool.iii[iii] The bill also authorized 
juror notetaking, juror discussions, submission of written questions by jurors, and interim summations by attorneys.  
Specifically, the bill required the name of a prospective juror not impaneled due to an excuse be immediately 
returned to the jury wheel, and it provided limitations to jury service exemptions for legislators and legislative staff.  
Senate Bill 1300 passed the Jurisprudence Committee last session and was placed on the intent calendar, but the bill 
was not taken up on the Senate floor.   

The proposed changes in Senate Bill 1300 would have increased juror participation and comprehension, 
and assisted jurors in reconstructing evidence during deliberations with the aid of notes and prior discussion.  
Various studies support that such jury innovations serve as useful memory aids, increase juror confidence, and 
enhance the quality of deliberations.iv[iv] In addition, the Texas Court of Appeals ruled that allowing jurors in civil 
cases to submit questions to witnesses does not constitute fundamental error.v[v] The Court additionally found that 
there is nothing inherently improper about allowing occasional questions from jurors in conjunction with appropriate 
procedural safeguards to protect rights of parties and to prevent undue trial delay.  A list of states that allow juror 
questions and juror notetaking can be found in Appendix J.

Opponents believe that juror notetaking and discussion could encourage jurors to form premature 
judgments, distract them during the trial, and adversely affect the quality of juror discussions during deliberations.  
In addition, critics also caution that interim summations may decrease jurors' focus throughout the trial due to an 
increased reliance on attorneys' summaries rather than the presented evidence.  

Conclusion

At the interim hearing in Lubbock, the Committee received public testimony from numerous witnesses 
regarding the advantages and disadvantages of juror questions and juror notetaking.  Most witnesses supported both 
concepts, offered relevant examples, and suggested various implementation methods for these innovations.vi[vi] In 



addition, testimony highlighted a growing frustration that the Supreme Court Jury Task Force suggested similar jury 
reforms as early as 1997, but the Texas Supreme Court has yet to adopt any of the recommendations.vii[vii]

In contrast, several witnesses objected to juror notes in the deliberation room or juror discussions of 
evidence during the trial due to the potential bias created by such practices.  Certain witnesses expressed concern 
that juror notes may create a reversible error if they become part of the official court record.  Additionally, many 
witnesses cautioned that interim summations could cause unnecessary delays and create an unfair advantage for 
certain parties.  

In light of this testimony, the Committee recommends that juror questions and juror notetaking may be 
permitted during all civil trials, allowing the courts to implement such practices at their discretion.  Jurors could 
submit written questions before deliberation, and after the judge rules on admissibility, the questions would be read 
aloud.  Witnesses could be recalled to answer the question, and counsel would be given a brief cross-examination 
period.  In addition, juror notetaking could be permitted to aid in memory recall and participation, but those notes 
would be excluded from the deliberation room and would not be part of the official court record.  The court would 
keep the notes confidential and destroy them at the trial's conclusion.  

In order to preserve judicial discretion, these recommendations would be permissive, and applied on a case-
by-case basis.  Allowing juror questioning should increase juror participation and engagement prior to the 
deliberation phase of the trial.  Furthermore, testimony and research support that notetaking should increase jurors' 
recall of important details and evidence during deliberation, since jurors would rely exclusively on their memory at 
that time.

Please let Justice Hecht or me know if you have any questions or concerns regarding this message or the 
attached documents. Angie, I will bring copies of the documents to the meeting on Friday.

Best Regards,
Kennon

Kennon L. Peterson
Rules Attorney, Supreme Court of Texas
P.O. Box 12248
Austin, TX 78711
512.463.1353 (phone)
512.475.2774 (fax)
Kennon.Peterson@courts.state.tx.us

  
i[i] Texas Supreme Court, Resolution No. 06-9057 (July 11, 2006).
ii[ii] Task Force on Jury Assembly and Administration, Task Force on Jury Assembly and Administration Report to 
the Supreme Court of Texas (February 2, 2007).
iii[iii] Texas Senate Bill 1300, 80th Legislature (2007).
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Judicature, vol. 87, no. 2 (September-October, 2003), pp. 54-58; Larry Heuer and Steven Penrod, "Increasing Jurors' 
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vii[vii] Texas Supreme Court Jury Task Force, Executive Summary of the Report of the Supreme Court Jury Task 
Force (September 8, 1997).




