JANE BLAND
JUSTICE, FIRST COURT OF APPEALS
1307 SAN JACINTO, 107" FLOOR
HOUSTON, TEXAS 77002

January 8, 2007

The Honorable Nathan Hecht
The Honorable Scott Brister

Mr. Jody Hughes, Rules Attorney
The Supreme Court of Texas

201 West 14" Street, Room 104
Austin, Texas 78701

Professor William V. Dorsaneo 111

Southern Methodist University School of Law
3300 University Blvd.

Dallas, Texas 75205

Re:  Proposed Amendment to Texas Rule of Appellate Procedure 39 to include a
statement regarding oral argument.

Dear Colleagues:

[ write to ask that you refer to the Texas Supreme Court Rules Advisory Committee the
following proposed amendment to Texas Rule of Civil Procedure 39.1, as an addition to the
current text of the rule (the addition appearing in bold):

39.1 Right to Oral Argument

Except as provided in 39.8, any party who has filed a brief and who has timely
requested oral argument may argue the case to the court when the case is cailed for
argument. Any party may file a statement explaining why oral argument should, or
need not, be permitted.

The suggested language is a derivation of Federal Rule of Appellate Procedure 34.1
(“Party’s Statement™). The federal rule does not mandate the length of any statement, nor its
proper placement in a brief. If the committee or the Court determines that precision would be
better, then we could require that it come before the statement of the case and be limited in
length. The lack of precision does not seem, however, to have created any trouble on the federal
side, with most parties adding a paragraph about oral argument at the outset of their brief,

The purpose of the proposed amendment is to assist in the decision by counsel and by the
intermediate courts of appeals to request, or to grant, respectively, oral argument. Rule 39.8
allows courts of appeals to advance a case without oral argument, and the trend in recent years is
to grant far fewer of them. I attach a recent report provided by the Office of Court




Administration detailing the trend, compiled at the request of a member of the appellate bar in
connection with a discussion at an annual conference last year. Although the actual numbers
may be a little off due to timing and recording issues, the trend is steadily downward. When
counsel could argue a case as of right, “Oral Argument Requested” or “Oral Argument Waived”
on the cover of a brief was enough. As the attachment indicates, it is no longer. A statement
about the benefit of argument in a particular case would assist a court of appeals in deciding
about argument when the case is calendared and in fitting an appellate court’s limited argument
resources with those cases most in need of argument (perhaps stabilizing or reversing the current
trend).

Thank you for your consideration of this matter. If I can be of further assistance, please
do not hesitate to call me at (713) 655-2725.

Yours faithfully,

Glnd

Jane Bland

cc: Mr. Chip Babcock
Chair, Texas Supreme Court Rules Advisory Committee

The Honorable Sherry Radack
Chief Justice
First Court of Appeals

The Honorable Terry Jennings
Justice
First Court of Appeals
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