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Re:  Proposed Changes to the Rules of Civil Procedure for Justice Courts

Members of the Advisory Committee

The Texas Creditor’s Bar Association (“TXCBA”) is an association of attorneys representing
approximately twenty Texas law firms, all of whom practice in the area of debt collections. TXCBA
attorneys file more than 100,000 collection cases per year in Texas courts. The majority of these
cases concern consumer debts, such as credit cards and auto loans, and most are filed in the justice
courts. As such, TXCBA attorneys are uniquely aware of the handling of debt collection cases by
these courts and the challenges that these cases present.

While the TXCBA appreciates the significant effort undertaken by the Justice Court Rules Task
Force in rewriting the Justice Court Rules of Civil Procedure, it has grave concerns regarding the
proposed rules pertaining to debt collection cases. The rules significantly deviate from existing case
law with respect to pleadings and default judgments to such an extent that they will render the justice
courts effectively unworkable for the fair and efficient administration of justice.

Put simply, it is the position of the TXCBA that with regard to the rules pertaining to debt
collection:

»  The Justice Courts should require clear pleadings but not require the disclosure of
irrelevancies;

»  The Justice Courts should not require full trial proof'in a defauit context;

»  The Justice Courts should not adopt rules of evidence that conflict with the legislative
mandate and the current status of the law.
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Rule 577 — Pleading Requirements

Rule 577 includes numerous provisions that are unrelated to plaintiffs claim and that will only
serve to confuse the courts and the defendants. These include the requirement that plaintiff:

(1) State the name and address appearing on the ortginal creditor's records, This information can
become dated, cannot generally be verified at the time ofsuit, is vague as to the applicable date,

and will contribute to confusion as to the debtor and the service address.

(2) State the date and amount of the last payment. Neither of these items is relevant to either
plaintiff's claim or defendant's affirmative defense.

(3) Disclose collection bond information. Such disclosure is irrelevant to a debt collection suit,
becoming relevant only if a claim is filed against the creditor, and serves only to encourage
litigation and third-party claims against the bonds of legitimate creditors.

Rule 578 - Defauli Judgments

Of all of the proposed rules, Rule 578, which pertains to the granting of default judgments, is
by far the most concerning to the TXCBA. This rule severely limits the justice court's ability to enter
default judgments and is so harsh in its requirements for default judgments on submission that it goes
far beyond what is required in courts of record. Specifically, Rule 578 requires:

»  The providing of numerous account documents, none of which pertain to damages (the
only element at issue in a default case);

»  The filing of a business records affidavit in every case; and

»  The filing of an affidavit by the original credit grantor in every assigned debt case.

Rule 578's requirement for the filing of numerous account related documents has no bearing on
the issue of damages. These documents only serve to establish Lability; which, as a matter of law,
has been confessed by defendant's default. As such, the proposed rule seeks to completely overturn
a rational rule that has applied throughout our entire history of Texas (and American) jurisprudence;
dispensing with the full burden of proof upon default by the opposing party is one of the key
efficiencies in an adversarial system of justice. Creditors do not seek to evade their duty to prove
their damages, but are entitled to the same status as any other litigant with respect to the effect ofa
default.

Rule 578's requirement for the filing of a business records affidavit apparently seeks to
overcome a hearsay objection that has not been raised. The rule ignores the expressed language of
Texas Rule of Evidence 802 and contravenes the Supreme Court’s decision in Texas Commerce Bank
v. New, 3 S.W.3d 515 (Tex. 1999). In so doing, the rule attempts to create new law.
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Further, the additional requirement for the filing of an affidavit from the original credit grantor
in assigned debt cases ignores Texas Rule of Evidence 803(15) and contravenes Texas case law,
much of which was authored or adopted by members of the Supreme Court Advisory Committee.
As a practical matter, many original lenders no longer exist, having merged with other lenders,
thereby prejudicing such claims,

Finally, proposed Rule 578 falls short of the legislative mandate that the rules "may not be so
complex that a reasonable person without legal training would have difficulty understanding or
applying" the rules. In so doing, it attempts to incorporate (incorrect) rules of evidence when the
statute plainly mandates dispensing with them.

TXCBA Rule Proposal

There is a better approach. Attached are proposed versions of these two rules, the effect of
which is to establish clear pleading requirements in debt collection cases and to provide guidance to
justices of the peace in evaluating evidence presented in support of judgment. These rules allow the
court the administrative authority to process debt collection cases appropriately while ensuring due
process for the defendant. As noted in the attachment, the TXCBA’s proposed Rule 577 is
substantially similar to that proposed by the Task Force, with only a few exceptions which are
highlighted. By contrast, TXCBA’s proposed Rule 578 is essentially a new rule that cannot readily
be traced back to the Task Force rule.

1 appreciate your consideration of these matters, as well as any input which you may have
regarding our combined efforts to ensure that the Texas Rules of Civil Procedure make the courts
more efficient, more accountable, and the outcome more certain,

Sincerely,

Y
7T

Craig Noack
TXCBA President

TXCBA Justice Rules Subcommittee
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