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Re: Proposed Changes to the Rules of Civil Procedure for Justice Courts
Members of the Advisory Committee:

TheTexasCreditor’ sBar Association (“TXCBA”) isan association of member attorneysfrom
approximately twenty Texaslaw firms, the mgjority of whom practicein the areaof debt collection.
TXCBA member attorneys are responsible for filing more than 100,000 collection casesper year in
Texas courts; the mgjority of which deal with consumer debt and most of which are filed in the
justice courts. As such, TXCBA attorneys are uniquely aware of the handling of debt collection
cases in these courts and of both the opportunity for improvement, as well as the potential for
calamity that a modification of the rules of civil procedure may occasion.

The TXCBA'’ sExecutive Committee hasreviewed therule proposal put forward by the Justice
Court Rules Task Force. Whilethe TXCBA appreciatesthesignificant effort undertaken, it hasgrave
concernsregarding Rule 578 which pertains to default judgmentsin debt collection cases. It isthe
position of the TXCBA that the enactment of Rule 578, as proposed, could result in the decision by
debt purchasersto forgo the filing of debt collection casesin Texas; resulting in as many as 50,000
cases being driven from the courts simply by operation of thisrule. The TXCBA does not believe
this was the legidature's intent when it mandated the current rule making process.

Theenclosed document detailsthe TXCBA'’ sresponseto therule proposal and setsforth areas
of opportunity, aswell as suggestions for improvement which it would urge the Supreme Court to
consider.

Finally, the TXCBA wishes to expressiits appreciation for your consideration of these issues
and to convey to the Supreme Court and to the members of the Supreme Court Advisory Committee
itswillingnessto contributeto the preparation of aset of ruleswhich meet the goal of the legisation
and the needs of the court.

Sincerely,

Michael J. Scott
Texas Creditor’s Bar Association
Chairman, Justice Court Rules Executive Committee


mailto:admin@txcba.org

EXECUTIVE SUMMARY

The Texas Creditor’s Bar Association (“TXCBA”), is an association of attorneys which
practicein the area of debt collections. TXCBA attorneys file more than 100,000 collection cases
per year in Texas courts; the majority of which concern consumer debts, such as credit cards and
auto loans. Most of these cases are filed in the justice courts.

The TXCBA has grave concerns regarding the adoption of Rule 578, pertaining to the default
judgment process in justice courts. This rule severely limits the justice court's ability to enter
judgments on submission and goes far beyond what is required in courts of record for the granting
of a similar judgment. Specifically, Rule 578 requires:

> The providing of numerous account documents, none of which pertain to damages (the
only element at issue in a default case);

»  Thefiling of a business records affidavit in every case; and

»  Thefiling of an affidavit by the original credit grantor in every assigned debt case.

Rule 578's requirement for the filing of numerous account related documents has no bearing
ontheissue of damages. These documents only serveto establish liability; which, asamatter of law,
has been confessed by defendant's default. As such, the proposed rule seeksto completely overturn
a rational rule that has been applied throughout the entire history of Texas (and American)
jurisprudence; dispensing with the full burden of proof upon default by the opposing party is one of
the key efficiencies in an adversarial system of justice. Creditorsdo not seek to evadetheir duty to
provetheir damages, but are entitled to the same status as any other litigant with respect to the effect
of a default.

Rule 578's requirement for the filing of a business records affidavit apparently seeks to
overcome a hearsay objection that has not been raised. The rule ignores the expressed language of
Texas Rule of Evidence 802 and contravenes the Supreme Court’s decision in Texas Commerce
Bank v. New, 3 SW.3d 515 (Tex. 1999). In so doing, the rule attemptsto create new law.

Further, the additional requirement for thefiling of an affidavit fromtheoriginal credit grantor
in assigned debt cases ignores Texas Rule of Evidence 803(15) and contravenes Texas case law,
much of which was authored or adopted by members of the Supreme Court Advisory Committee.
As a practical matter, many original lenders no longer exist, having merged with other lenders,
thereby prejudicing such claims.

Finally, proposed Rule 578 falls short of the legislative mandate that the rules"may not be so
complex that a reasonable person without legal training would have difficulty understanding or
applying" therules. 1n so doing, it attempts to incorporate (incorrectly) rules of evidence whenthe
statute plainly mandates dispensing with them.

The TXCBA offersrecommendationsfor improvement of Rule 578, aswell asfor other rules
of the justice courts, so asto ensurethefair, expeditious, and inexpensive resolution of justice court
cases.



INTRODUCTION

TheTexasCreditor’ sBar Association (“TXCBA”) isan association of member attorneysfrom
approximately twenty Texaslaw firms, all of whom practicein theareaof debt collections. TXCBA
member attorneys are responsible for filing more than 100,000 collection cases per year in Texas
courts, the majority of which are filed in the justice courts. As such, the TXCBA and its members
have a significant interest in the Texas civil court rule making process, especidly as it affects its
member’s practice and the claims of its member’s clients. It is from this perspective that the
TXCBA wishes to contribute to the rule making process.

Before addressing the specifics of the proposed rules themselves, the TXCBA wishes to
expressits appreciation for the hard work and Herculean task undertaken by the Justice Court Rules
Task Force appointed by Order of the Supreme Court, September 1, 2011 (hereinafter, the “Task
Force’). While the TXCBA has significant disagreement as it relates to the issue of default
judgments (Rule 578), it does not wish for those concerns to be construed as a lack of recognition
for the scope of work effort and the overall accomplishment of the Task Force. Further, the TXCBA
wishes to express its appreciation to the Task Force for inviting the TXCBA to make
recommendationsregarding theproposed rulesand in accepting and adopting many of the TXCBA’s
suggestions.

SUMMARY OF PRESENTATION

The TXCBA strongly believes that Rule 578, pertaining to default judgments, is serioudly
flawed. As such, much of this presentation will be directed at that rule. However, the TXCBA also
believesthere are additional opportunitiesto improve and clarifying the rules advanced by the Task
Force. These too will be addressed, though not at alevel of detail as will Rule 578.

These materials are organized into three sections,

Section A The Default Judgment Rule - areview of the errors contained in Rule 578 as
proposed
Section B A Different Approach - TXCBA's Proposed Debt Collection Rules

Section C Other Opportunities for Improvement - a limited number of suggested rule
revisionswhich would aid in the administration of the rules and simplify the
handling of cases

RESOURCE INFORMATION

TXCBA Proposal to the Justice Court Rules Task Force

TXCBA Correspondence to the Justice Court Rules Task Force

TXCBA Response to the Draft Rules by the Justice Court Rules Task Force
TXCBA Lay Article on Admissibility of Records Obtained from Third-Parties
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SECTION A
RULE 578 - THE DEFAULT JUDGMENT RULE

While the TXCBA recognizes the many challenges faced by the Task Force, it wishes to
convey to the Supreme Court Advisory Committee its grave concerns regarding Rule 578.

Asdescribed by Texas Supreme Court Justice ThomasR. Phillips(Ret.), the current effortsby
both the legislature and the judiciary seek to make the courts more efficient, more accountable, and
the outcomemorecertain. ! It isfair to say that Texas Government Code Sec. 27.060 codifies these
objectives. The statue mandatesthat the Texas Supreme Court develop rules of civil procedure” to
ensurethefair, expeditious, and inexpensive resolution of small claimscases.” @ And while the
statute specifically providesfor the creation of aunique set of procedural rulesfor credit grantor and
assigned debt claims (“Debt Collection Cases’), it retains the overall expectation that all justice
court rules:

(1) not require that a party be represented by counsel

(2) not be so complex that a reasonable person without legal training would have difficulty
understanding or applying the rules; or

(3) not require that discovery rules adopted under the Texas Rules of Civil Procedure or the
Texas Rules of Evidence be applied

Rule 578, alongwithitstie-in provisionto Rule 525, iswholly inconsistent withthelegislative
mandate. Not only does it seek to create acomplicated set of rules which enshrine various aspects
of the TexasRulesof Evidence, but in so doing, it representsa substantial departure from Texaslaw.
Specifically, Rule 578:

1) Ignores the confession of liability inherent in a defendant’ s defaullt;

2)  Ignores the legidative mandate regarding development of the rules;

3) Isinconsstent with the Texas Attorney General’s damage affidavit standards;
4)  Imposes an evidentiary standard which does not exist in Texas law; and

5) Attemptsto suppress developing case law.

Itisthe position of the TXCBA that Rule 578, asproposed, would have two major affects. The
first would be to unnecessarily increase the operational burden on collection attorneys with no
demonstrable benefit to the defendant, the courts or the justice process. The second would be the
likely departure of many of these collection casesfromthe courts. If, infact, thisisthe ultimate goal
-- to eliminate debt collection cases in Texas -- then Rule 578 is a good start.

! Paraphrase of statement made by Justice Phillips, chair the Supreme Court Task Force
for Rules in Expedited Actions, in a presentation on “Rules Affecting Practice from the 82
Legidature,” February 28, 2011, webinar, CLE #901239468.

2 Sec. 27.060(a).



Rule 578 Ignoresthe Confession of Liability Inherent in Defendant’s Default

Rule 578 contains numerous evidentiary requirements, all of which go to theissue of liability
and none of which bear on the issue of damages. Specifically, Rule 578 requires that the plaintiff
provide the following information in order to obtain a default judgment on submission:

“(b) Required Documents. To support a default judgment, these documents must
include:

(1) A document signed by the defendant evidencing the debt or the opening
of the account; or

(2) a hill or other record reflecting purchases, payments, or other actual use
of the credit card or account by the defendant; or

(3) an electronic printout or other documentation from the origina
creditor establishing the existence of the account and showing purchases,
payments, or other actual use of a credit card or account by the defendant.”

[emphasis added]
While these documents comprise clear evidence of liability; liability is established as a
consequence of the defendant’ s default and the amount of unliquidated damages remains the only

matter to be determined by the court. B As such, these documents simply become onerous
requirements placed upon plaintiffsfor no purpose other than to satisfy the skepticism of the court.

Rule 578 Ignoresthe L egidative M andate

Rule 578 creates an evidentiary burden which is inconsistent with Texas law. Specifically,
Rule 578 states:

“(c) Requirements of Affidavit. Any affidavit from the original creditor must state:
(1) that they were kept in the regular course of business,

(2) that it was the regular course of business for an employee or
representative of the creditor with knowledge of the act, event, condition,
opinion, or diagnosis, recorded to make therecord or to transmit information
to be included in such record,

(3) therecord wasmade at or near thetime or reasonably soon thereafter; and
(4) the records attached are the origina or exact duplicates of the original.

[emphasis added]

% Dolgencorp v. Lerma, 288 S.W.3d 922, 930 (Tex. 2009); Holt Atherton Indus., Inc. v.
Heine, 835 S\W.2d 80, 86 (Tex.1992); seeaso TEX.R. CIV. P. 243.
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While the required affidavit would seemingly satisfy the requirements of a hearsay exception
under TexasRule of Evidence 803(6) and constitute substantial conformity with Rule 902(10), there
remains a central issue: the legidative mandate required that the new justice court rules not
referencethe Texas Rules of Evidence. Technically speaking, Rule 578 does reference the Texas
Rules of Evidence, it simply attemptsto restate them. It is doubtful that the legislature intended for
the Supreme Court to smply circumvent its mandate in this way.

Rule 578 is Inconsistent with the Texas Attorney General’s Damage Affidavit Standards

In 2011, the Consumer Protection Division of the Texas Attorney General’ s Office brought a
civil action against Midland Funding, LLC and related entities (“Midland”) alleging, in part, that
Midland failed to employ sufficient controls in the preparation of account affidavits utilized by
Midland to establish damagesin debt collection cases!” The casewas ultimately settled. Inaddition
to afinal judgment in the case, the State of Texas and Midland entered into an Agreed Assurance
of Voluntary Compliance (* Compliance Agreement”).

The Compliance Agreement directly addressed Midland’ sprocessfor preparing and executing
such affidavits. Specifically, paragraph 3(a)(i)-(iii) of the Compliance Agreement requires:

“a) Inconnection with the use of affidavits in any court in the State of Texasfor the
collection of Consumer Debits:

i)  Midland will not file an affidavit in a Texas court unless (@) the facts
stated in the affidavit are based upon the affiant’s review of the
businessrecordsof Midland or hisor her personal knowledge and (b)
the affidavit is signed in the presence of a notary;

i)  For affidavitsused to substantiate a Consumer Account, Midland shall
include the following information in affidavits executed after the date
of thisAVC and filed in any Texas court to the extent the information
is known to Midland or in Midland’ s possession:

the identity of the Original Creditor;

the identity of the subsequent owners of the Consumer Account;

last four digits of the original account number;

date of charge off of the Consumer Account by the Original Creditor;
the amount charged off by the Original Creditor; and

the current balance owed on the Consumer Account.

To the extent the current balance owed includes any post charge-off
interest, fees or other charges, such amountsshall be stated separately.

Amounts sought, if any, representing attorneys’ fees or reimbursement
of court costsshall be supported in accordance with applicable statutes,
court rules or procedures.

* Jate of Texasv. Midland Funding, LLC, et al., Cause No. 2011-40626 in the 165th
Judicial District Court, Harris County, Texas.
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i) Midland will employ paralegalsor other legal specialiststoreview and
sign affidavits, to confirm that any Consumer and Consumer Account
information referenced in those affidavits is consistent with
information contained in Midland’ s businessrecords and data, and
to review any attachments to proposed affidavits to confirm that true
and correct copies of the referenced documents are attached;”

[emphasis added, text reformatted for readability]. See Section A, Exhibit 1, page 3.

Rule 578 standsin stark contrast to the requirements of the Compliance Agreement. Whereas
the Compliance Agreement setsforthabasic list of informational elementswhich must be addressed
in any account affidavit and allows for these items to be based upon a “review of the business
records of Midland,” Rule 578 takes a much harsher stance; requiring voluminous documentation
and testimony from the original creditor.

The TXCBA wishesto highlight to the Supreme Court and to the Advisory Committeethefact
that an agency of the State of Texas charged with the protection of Texas consumers has endorsed
the creation of adebt purchaser’ sdamage affidavit which (a) contains specific and discrete account
information, and (b) is based only upon a review of that debt purchaser’s own business records.

Rule 578 Imposes an Evidentiary Standard Which Does Not Exist in Texas L aw

While the affidavit required by Rule 578 would _
seemingly satisfy therequirementsof ahearsay exception | | @macustodian of records for
under Texas Rule of Evidence 803(6) and contitute | thebank. | have reviewed the
substantial conformity with Rule 902(10), there remains | "écords of the bank and according
another central issue: this is a prove-up. As such, the | 0 thoserecords, the amount owed
overcoming of a hearsay objection is a burden to be met | 15 $729,510.96.”
at trial once an objection has actually been made; not a _
responsibility to be imposed upon every petitioner who | — Paraphrase of damage testimony
brings a debt collection case in justice court. Further, | Texas Commerce Bank v. New
Rule 578 wholly discards the Texas Supreme Court’s
reasoning in Texas Commerce Bank v. New, 3 SW.3d
515 (Tex. 1999). Inthe New case, the Court held that an affidavit may be offered as evidence at a
default judgment hearing and that the testimony therein, though hearsay, is admissible to prove-up
aclaim. The New decision was important for a number of reasons. (1) it confirmed that when
proving-up adefault judgment, the court may rely upon affidavit testimony, (2) it implicitly held that
the prove-up affidavit may be based upon areview of thebusiness’ records, and not be solely limited
to the affiant's own personal knowledge, and (3) it reminded the courts that pursuant to TRE 802,
hearsay testimony is admissible as evidence absent an objection, and that it was an abuse of
discretion to exclude such evidence in a unopposed prove-up hearing. A copy of the Texas
CommerceBank v. New caseis attached as Section A, Exhibit 2, asisacopy of the damage affidavit
in that case (the “New Affidavit”) (Section A, Exhibit 3).




A review of the New Affidavit highlights certain key issues in proving up unliquidated
damages. IntheNew Affidavit thereare no documents, not businessrecord attestations, no expanded
detail to prove the trustworthiness of the testimony. The witness simply testifies “I have reviewed
the records of the deposit account . . . which is at issue in this lawsuit.” The Court found the
affidavit’ s predicate sufficient to sustain a$729,510.96 default judgment award. Unfortunately, the
proposed Rule 578 is not so trusting. It chooses, instead, to create a new evidentiary burden. Inso
doing, Rule 578 turns the Texas Rules of Evidence and Supreme Court precedence upside down,
requiring that plaintiff meet and overcome a hearsay objection at default, even in the absence of an
opposing party. As such, Rule 578, itself, becomes the defendant’ s advocate.

Rule 578 Attemptsto Suppress Developing Case Law

There existsin Texas an apparent split of authority over whether the assignee of adebt claim
may offer as its own business records the information and documents which it obtained from its
predecessor-in-interest. Whether such asplit truly existsisthe subject of considerable debate among
debt collection attorneys and judges. In actuality, the admissibility of information and documents
obtained from athird-party has been adopted by at least eight separate circuits of the United States
Courts of Appeals, as well as eight of the fourteen Texas appellate districts. (See Resource
Information for a lay presentation of the case). So, what at first appears to be a split in authority
may, in actuality, be reconcilable once the facts of the individual cases are considered.

The issue of the admissibility of such documents is best characterized by a line of cases
originating with Smien v Unifund CCR Partners, 321 S.W.3d 235 (Tex.App--Houston[ 1st] 2010).
In Smien, the court held that documents obtained from a predecessor-in-interest are admissible as
the proponent’s own business records when:

1) the documents are incorporated and kept in the course of the testifying witness's
business,

2) that business typically relies upon the accuracy of the contents of the document;
and

3) circumstances otherwise indicate the trustworthiness of the document.

It is probably fair to say that the Task Force does not like Smien. In fact, they do not like
Smien so much, that they are advocating arule of civil procedure designed specificaly to render
Smien and similar cases ineffective. Specifically, Rule 578 states:

“(@) Default Judgment Without Hearing.
. The following documents . . . must be served on the defendant before a default
judgment can be granted without a hearing:
(1) ... Thisdocument shall be supported by affidavit from the original creditor.
(2) ... beattached and shall be supported by affidavit from the original creditor.

“(c) Requirementsof Affidavit. Any affidavit from theoriginal creditor must state:”



By requiring an affidavit from the original issuer to prove-up a default judgment, the Task
Force is effectively eliminating purchased debt cases from these courts. The redlity is that it is
practically impossible for a debt purchaser to obtain an affidavit from an original issuer on an
account-by-account basis. Further, the natural consequence of thisrule is for justice court judges
to view these default judgment requirements as the minimum standard of proof; effectively
establishing thisevidentiary burden in all casesand in all circumstances. The Task Force may
say that theserulesonly pertainto prove-ups—they will not. The Task Force may say that there will
be an opportunity for an oral hearing — there will not. The Task Force may say that the court has
discretion to consider other evidence — it will not. It is the consensus view of the members of the
TXCBA, based upon years of experience in practicing in the justice courts, that there is very little
chance that ajustice court judge will grant any sort of judgment on evidence which that judge was
told was insufficient to prove-up a default in a case.

Finally, the TXCBA urgesthe Supreme Court and the Advisory Committee to keep in mind
the fact that Smien is a case pertaining to the admissibility of evidence over objection. The
information and documentswhich were obtained from athird-party in abusinesstransaction, which
were material to that transaction, and which were relied upon by the proponent of the information
in the conduct of its business, fall squarely within a hearsay exception provided by TRE 803(15)
(Statements in Documents affecting an interest in property). Numerous courts have found such
information to be admissible, not only for prove-up, but at trail over objection.

Summary of TXCBA's Objectionsto Rule 578 as Proposed

Rule 578, as proposed, is fixated upon plaintiff’s proving the validity of its claim to the
satisfaction of a skeptical court. To create such arequirement is to wholly change the nature of a
default judgment in Texas. The Task Force seeksto modify the legal standards asthey relate to the
sufficiency of the evidence offered to prove damages. Inthe Task Force sview, thetestimony of an
affiant is no longer enough; properly authenticated business records must be required. And not just
any business record; those of the original issuer. Presumably, the Texas Attorney General’s Office
could have sought to compel Midland to meet such an enhanced standard in its settlement with that
debt purchaser, but did not do so; probably because it believed the requirements set forth in the
Compliance Agreement were consistent with the requirements of the law and sufficient to protect
Texas consumers.

The TXCBA asks the Supreme Court and its Advisory Committee two simple questions.

1) Arethelegal underpinnings of the rules of civil procedure, as well as that of Texas
jurisprudence, so readily discarded for the sake of social expediency?

2) Arethereto betwo typesof law in Texas? Justice Court law and the law that appliesto
everything else?



CAUSE NO. 2011-40626

In the District Court of

STATE OF TEXAS, §
§
§
Plaintiff, ) Harris County, Texas
§
v, §
§
MIDLAND FUNDING LLC, §
MIDLAND CREDIT MANAGEMENT, INC. §
and ENCORE CAPITAL GROUP, INC.,, § 165tk Judicial District
§
Defendants §
§

AGREED ASSURANCE OF VOLUNTARY COMPLIANCE

TO THE HONORABLE JUDGE OF SAID COURT:

Plaintiff, the State of Texas (“State™), acting by and through thie Attorney' General of
Texas, Greg Abbott, and Defendants Midland Funding LLC, Midland Credit Management, Inc.
and Encore Capital Group, Inc. (collectively, “Midland”), by and through their attomey of
record, respectfully submit the following Assurance of Voluntary Compliance (“AVC”) for the
Court’s approval and ﬁl‘_i‘rjlg in accordance with the Deceptive Trade Practices — Consumer
Protection Act (“DTPA™), Tex. Bus. & Com. Code Ann. § 17.58. This AVC is attached as
Appendix A to the Agreed Final Judgment entered in this case.

L STIPULATIONS/DEFINITIONS
1) The parties hereby agree and stipulate that
a) Prior to the filing of the present action by the State, Midland had already substantially

revised its affidavit procedures, had created and published its Consumer Biil of Righis,

APPENDIX A



b)
¢)
d)

and had undertaken several other measures to address concerns articulated by the State in
the present action;

The State and Midland agree to the entry of this AVC by this Court;

The corporate signatories are fully authorized to sign this AVC on behalf of Midland;
The Office of the Attorney General has jurisdiction in this matter under the DTPA §
17.47 and Tex. Fin. Code § 392.403(d); |

The venue of this cause is proper in Harris County, Texas; and

Midland’s consent to the entry of this AVC is not an admission of liability by Midland,
its officers, agents, servants, employees, successors, assigns, or affiliates as to any issue

of fact or law.

2) Asused in this AVC, the following terms are defined as follows:

a)

b)

¢)

d)

e)

“Consumer” means an individual residing in the State of Texa:; who has a2 Consumer
Debt or ailegedly has a Consumer Debt.

“Consumer Debt” means an obligation, or an alleged ébligatioﬂ, primarily for personal,
family or household pufposes and aﬁsing from a transaction or alleged transaction.
“Consumer Account” means an account for a Consumef Debt that Midland has acquiredx
the rights to collect. |

“Original Creditor” means a p‘arty, other than a Consxﬁner, to a transaction or alleged
transaction giving rise to a Consumer Debt.

“Debt Collection” means an action, conduct, or practice in collecting, or in soliciting for
collection, Consumer Debts that are due or alleged to be due.

“Procedure” mea@s a procedure developed and utilized by Midland for conducting its

business that is in effect as of the effective date of this AVC and includes any future



modifications to the procedure which do not materially alter or undermine the purpose of

the procedure.

I1. TERMS OF VOLUNTARY COMPLL&NCE

3) Midland, its officers, agents, servants, employees, successors, and assigns hereby voluntarily

agree and assure the State, from the date of the signing of this AVC,ithat Midland will itself,

or through its affiliates, cause the following:

a) In connection with the use of affidavits in any court in the State of Texas for the

collection of Consumer Debts:

1)

i)

Midland will not file an affidavit in a Texas court unless (&) the facts stated in the
affidavit are based upon the affiant’s review of the business records of Midland or his
or her personal knowledge and (b) the affidavit is signed in the presence of a notary;

For affidavits used to substantiate a Consumer Account, Midland shall include the
following information in affidavits executed after the date of this AVC and filed in
any Texas coust to the éxtent the information is knowp to Midland or i Midland’s
possession: the'idemity 6f the Original Creditor; the identity of subsequent owners of
the Consumer Account; last four digits of the originéii account humber; date bf‘ charge
off of the Consumer Account by ihe Original Creditor; the amount charged off by the
Original Creditor; and the current balance owed oﬁ the Consi;lmer Account. To thc
extent the current balance owed includes any post charge-off interest, fees or other
charges, such amounts shall be stated separately.  Amounts sought, if any,(
representing attorneys’ fees or reimbursement of court cosis shall be supported in

accordance with applicable statutes, court rules or procedures;
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iif) Midland will employ paralegals or other legal specialists to review and sign
affidavits, to confirm that any Consumer and :‘Consumer Account information
referenced in those affidavits is consistent with information contained in Midland’s
business records and data, and to review any attachments to proposed affidavits to
confirm that true and correct copies of the referenced documents are attached;

iv) Midland’s Procedures for the generation and use of affidavits will be in writing, and
each employee who has job duties involving the preparation and signing of affidavits
to be used in collection matters will be regularly trained on those Procedures; and

v) Midland’s Precedures for the generation and use of affidavits to be used in collection
matters will require, at a minimum, the following of those paralegals or other legal
specialists who are employed to review and sign affidavits:

(1) Such employees must carefully review any proposed affidavit prior to executing
the proposed affidavit;

(2) Such employees must confirm that all of the data points in the proposed affidavit
accurately reflect data in Midland’s account records prior to executing the
proposed affidavit;

(3) To the extent that a proposed affidavit includes attachments, such employees must
carefully review the proposed affidavit and attachments to confirm that true and
correct copies of documents contained within Midland’s records are attached and
are accuratély described in the proposed afﬁdavii; and

(4) Only after such review and confirmation of any proposed affidavit, such

employees will execute those affidavits passing review in the presence of a

notary.
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b) In connection with Debt Collection of a Consumer Debt in Texas:

i)

ii)

Midland will follow its Pro;edures designed to identify Consumer Accounts that aré
within 150 days before an estimated statute of limitations expiration date using the
charge off date of the Consum:r Account by the Original Creditor and preclude those
Consumer Accounts from being.referred for potential litigation in Texas;

Midland will instruct firms to which Midland places Texas Consumer Accounts for
Debt Collection (“LO Firms”) that the LO Firms are responsible for calculating the
limitations period for each Consumer Account according to applicable law, that a
lawsuit should not be filed on an account for which the statute of limitations has
expired, and that the prosecution of any lawsuit brought to collect on an account must
cease and the suit must be non-suited promptly if it is determined the suit was filed
afler the applicable statute of limitations had expired unless there is a good faith
belief that a lawful exception to limitations exists to a particular account not including
the good faith belief that a payment made on an account renews or restarts the

limitations period;

iii) Midland will provide the following information to LO Firms to the extent the

information is available to Midland and instruct LO Firms to include in their
petitions, where permitted by court rules, the following information to the extent
available: the identity of the Original Creditor; last four digits of the original account

number; date of the charge off of the Consumer Debt and amount charged off;, and

iv) Midland will instruct its LO Firms in suits for collections of Consumer Debts not to

serve requests for admissions on a Consumer which requests the Consumer to admit a

fact that LO Firm knows or has reason know is false.
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¢)

d)

In order to prevent the misrepresentation of the character, extent, or amount of Consumer
Debt owed on an account, Midland will continue to adhere to the following Procedures
regarding the collection of Consumer Debt from residents of the State of Texas: Midland
will request from the seller of a Consumer debt portfolio information regarding the
identity and address of the individual(s) responsible for the account, the balance owed,
the date of last payment, the charge-off date, and the applicable interest rate pursuant to
the terms and conditions of the credit agreement. Once Midland owns an account,
Midland will use its Procedures to update regularly the Consumer Account information,
which in addition to the information listed above, will include whether the account has
been discharged in bankruptcy, or if the individual(s) responsible for the account are
deceased. Midland will base all communications with the individuals responsible for the
debt, credit bureaus, and/or any other parties entitled to such communications on data
which it reasonably believes to be reliable and will comply with all applicable laws and
regulations regarding such communications.

Midland will not knowingly employ or permit its agents, employees, representatives, LO
Firms, or affiliates to employ any deceptive means to collect a debt or obtain information
concerning a consumer.

Midland will continue to adhere to Procedures that are designed to address disputes,
allow for modifications of Midland’s Debt Collection practices, where appropriate, and
provide account holders an opportunity to cure.

Midland will continue to dedicate representatives to resolve disputes or address questions

from Texas Consumers.



g)

h)

3

Midland will instruct its LO Firms that they may not utilize process servers other than (i)

officers from the local sheriff or constable’s office; and (ii) process servers who are
certified process servers pursuant to Rule 14 of the Rules of Judicial Administration, as
promulgated by the Texas Supreme Court, and who have not had their certification
suspended or revoked by the Process Server Review Board at any time; provided
however, that for rural counties or other areas in which a certified process server is not
available, LO Firms may utilize a reputable non-certified process server.

Within 90 days of the effective date of this AVC, Midland will notify the credit reporting
bureaus, Equifax, Experian, and Trans Union that Midland requests the lawsuits and
judgments be removed from the credit reports of any Consumer who (1) was a defendant
in an action filed on behalf of Midland or its affiliates to collect a Consumer Debt
between January 1, 2002 and August 31, 2009, (2) was a Texas l;esidem at the time the
ac"tion was filed, and (3) against whom a judgment was entered. The notice to the above-
referenced credit reporting bureaus will contain a list of affected account holders.

Within 30 days of the effective date of this AVC, Midland wi‘ll provide notice of this
Assurance of Voluntary Compliance and Agreed Final‘Judgment to each of Midland’s

LO Firms handling collection matters on Midland’s behalf in Texas.

Within 30 days of the effective date of this AVC, Midland will provide the Consumer
Protection Division of the Office of Attorney General with the name and contact
information of a representative of Midland who will be responsible for assisting with
responding to Consumer complaints received by the Consumer Protection Division.

III. GENERAL PROVISIONS
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8)

9)

The effective date of this AVC shall be deemed in effect from thl’e day the Agreed Final
Judgment is entered by the Court.

To seek a modification or termination of this AVC for ény reason, Midland will send a
request to the Attorney General. The Attorney General will make a good faith evaluation of
the then existing circumstances, and after collecting information the Attorney General deems
necessary, make a prompt decision as to whether to agree to the modification or termination
of this AVC. In the event the Attorney General timely denies the modification or
termination, Midland reserves all rights to pursue any legal or equitable remedies that may be
available to it. No waiver, termination, modification, or amendment of the terms of this
AVC shall be valid or binding unless made by order of the Court; provided, however, the
parties may agree to an extension of any time periods in this AVC without an order of the
Court.

Midland will respond to reasonable requests by the Office of Attorney General regarding its
compliance with the provisions of this AVC.

Jurisdiction is retained for the purpose of enabling any party to this AVC to apply to the
Court at any time for such further orders and directions as may be necessary or appropriate
for the construction or carrying out of this AVC, for modification of the provisions, and for
enforcement.

This AVC is not intended to grant or limit any legal rights or remedies of any nature of any
third party. This AVC may not be relied upon by third parties to assert or defend any rights
or remedies that they might have or pursue.

The State’s execution of this AVC does not constitute approval by the State of any

Procedures of Midland.



10) Any notices or other documents required by this AVC to be sent to the Attorney General or
to Midland shall be sent to the following addresses:

Office of the Texas Attorney General

Consumer Protection & Public Health Division

Attention: Assistant Attorney General Rosemarie Donnelly
808 Travis, Suite 1520

Houston, Texas 77002

Midland Credit Management, Inc.
Attention: General Counsel

3111 Camino del Rio North, Suite 1300
San Diego, CA 92108

11) This AVC may be executed in any number of counterparts and each of which when so
executed shall be deemed an original and all of which taker together shall constitute one and
the same AVC. True and correct copies of signatures by any of the parties hereto are as

effective as original signatures,

AGREED this Z ?”day of December, 2011

GREG ABBOTT MIDLAND FUNDING, LLC
Attorney General of Texas

‘ \ 7] ﬂ
DANIEL T. HODGE Signed By: W&«ﬂ(&( -
[

First Assistant Attorney General \
Print Name: CM Cﬁv(—k/

BILL COBB
Deputy Attorney General for Civil Litigation

TOMMY PRUD’HOMME
Chief, Consumer Protection Division

PAUL D. CARMONA o
Deputy Chief, Consumer Protection Division  Print Title: %m'ﬁ%ﬂf{

MIDLAND CREDIT MANAGEMENT, INC.
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ROSEMARIE DONELLY ENCORE CAPITAL GROUP, INC ?
SBN 05983020 % a @(/
Assistant Attorney General Signed By: w.e
Consumer Protection Division U . ~
808 Travis, Suite 1520 Print Name: __ ( %Qﬁgm QQL&/
Houston, Texas 77002 /
Telephone 713-225-8919 Print Title: N P Genetn loumsa

Facsimile 713-223-5821

ATTORNEYS FOR THE STATE OF ﬂ m
TEXAS &

D. GIBSON WALTON
SBN 00000082

Hogan Lovells US LLP.
Bank of America Center
700 Louisiana, Suite 4300
Houston, Texas 77002
Telephone: 713-632-1435
Facsimile: 713-583-8909

ANDREW WEBER

SBN 00797641

Kelly Hart & Hallman, LP

301 Congress Avenue, Suite 2000
Austin, Texas 78701

Telephone: 512-495-6451
Facsimile: 512-495-6930

ATTORNEYS FOR MIDLAND FUNDING,
LLC, MIDLAND CREDIT
MANAGEMENT, INC., AND ENCORE
CAPITAL GROUP, INC.
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Signed By:

Print Name:
Print Title:
ROSEMARIE DONELLY ENCORE CAPITAL GROUP, INC.
SBN 05983020
Assistant Attorney General Signed By:
Consumer Protection Division
808 Travis, Suite 1520 Print Name:
Houston, Texas 77002
Telephone 713-225-8919 Print Title:

Facsimile 713-223-5821

ATTORNEYS FOR THE STATE OF
TEXAS

D. GIBSON WALTON
SBN 00000082

Hogan Lovells US LLP
Bank of America Center
700 Louisiana, Suite 4300
Houston, Texas 77002
Telephone: 713-632-1435
Facsimile: 713-583-8909

ANDREW WEBER

SBN 00797641

Kelly Hart & Hallman, LP

301 Congress Avenue, Suite 2000
Austin, Texas 78701

Telephone: 512-495-6451
Facsimile: 512-495-6930

ATTORNEYS FOR MIDLAND FUNDING,
LLC, MIDLAND CREDIT
MANAGEMENT, INC., AND ENCORE
CAPITAL GROUP, INC.
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Westlaw:

3 SW.3d 515
3 SW.3d 515, 42 Tex. Sup. Ct. J. 1175
(Citeas: 3 S.W.3d 515)

Supreme Court of Texas.

TEXAS COMMERCE BANK, NATIONAL
ASSOCIATION, n/k/a Chase Bank of Texas,
National Association, Petitioner,

V.

Robin NEW d/b/a River City Auto Sales and William
Pacheco d/b/a Pacheco Motor
Car Sales, Respondents.

No. 98-0744.

Sept. 9, 1999.

Bank brought action against customer and customer's
partner in check kiting scheme, aleging breach of
contract, fraud, conspiracy to defraud, and viol ations of
civil theft statute. The District Court, Travis County,
353rd Judicial District, F. Scott McCown, P.J., granted
default judgment and awarded damages and attorney
fees. Defendants appealed. The Court of Appeals, 971
SW.2d 711, affirmed in part, reversed in part, and
remanded. Petition for review was filed. The Supreme
Court held that: (1) affidavits to which no hearsay
objection was made constituted probative evidence as
required for consideration of claim for unliquidated
damages before entry of default judgment, and (2)
affidavitsof bank officersand bank'slegal counsel were
legally sufficient to support default judgment awarding
both damages and attorney's fees.

Affirmed in part, reversed in part, and remanded to
trial court for entry of judgment.

West Headnotes

[1] Damages €194

115k194 Most Cited Cases

Affidavits to which no objection was made were
probative evidence, even if they constituted hearsay,
and thus satisfied requirement under Rules of Civil
Procedure that court hear evidence on claim for
unliquidated damages before entry of default judgment.
Vernon's Ann.Texas Rules Civ.Proc., Rule 243; Rules

Page 1

of Evid., Rule 802.

[2] Damages €194

115k194 Most Cited Cases

Affidavits of bank officers averring persona
knowledge, describing check kiting schemeresultingin
loss to bank, and identifying total amount owed on
overdrawn account, were legally sufficient to support
default judgment awarding damages to bank.

[3] Damages €194

115k194 Most Cited Cases

Testimony of the total amount due under a written
instrument is legally sufficient to support an award of
that amount in a default judgment proceeding.

[4] Costs €207
102k207 Most Cited Cases
Affidavit of legal counsel for bank was legally
sufficient to support default judgment awarding
attorney fees to bank, where affidavit stated that bank
had contract with customer entitling bank to recover its
reasonable attorney fees, that affiant was duly licensed
attorney, that he was familiar with usual and customary
feesin county, and that $30,000 was reasonabl e fee for
prosecuting bank's claims based on his knowledge of
services rendered to bank.

*515 G. Alan Waldrop, C. W." Rocky" Rhodes,
Barbara M. Ellis, Austin, Susan P. Kravik, Dallas, for
Petitioner.

William B. Gammon, William Pacheco, Austin, for
Respondents.

PER CURIAM.

Texas Commerce Bank obtained a default judgment
against Robin New, d/b/a River City Auto Sales, and
William Pacheco, d/b/a Pacheco's Motor Car Sales. To
support its motion for default judgment, Texas
Commerce presented three affidavits. No ord
testimony was taken at the default judgment hearing.
On appeal, the court of appeals held that the affidavits,

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.



3 SW.3d 515
3 SW.3d 515, 42 Tex. Sup. Ct. J. 1175
(Citeas: 3 S.W.3d 515)

constituting hearsay, were not evidence under Rule 243
of the Texas Rules of Civil Procedure, which requires
that the trial court "hear evidence" on unliquidated
*516 damages. [FN1] The court of appeals further held
that even if affidavits constitute evidence under Rule
243, these affidavits were not legaly sufficient to
support the trial court's judgment. Accordingly, the
court of appeals affirmed on the issue of New and
Pacheco'sliability and reversed and remanded for anew
trial on theissue of unliquidated damagesand attorney's

fees. [FN2

EN1. tex.R. Civ. P. 243.

FN2. 971 Sw.2d 711.

We conclude that because unobj ected-to hearsay is, as
a matter of law, probative evidence, affidavits can be
evidence for purposes of an unliquidated-damages
hearing pursuant to Rule 243. We further conclude
that the affidavits here are legally sufficient to support
the trial court's judgment on both damages and
attorney's fees. Consequently, we affirm the court of
appeals' judgment on the issue of liability, reverse on
the issue of unliquidated damages and attorney's fees,
and render judgment for Texas Commerce Bank.

At the outset, Texas Commerce contends that New and
Pacheco did not preserve for the court of appeas
consideration the issues of whether the affidavits
constituted evidence of unliquidated damages under
Rule 243 or whether the affidavits, if evidence, were
legally sufficient. We assume without deciding that
these issues were properly preserved.

In addressing the merits, the court of appeals correctly
stated:
It iswell settled that once a default judgment istaken
against a non-answering defendant on an unliquidated
claim, all allegations of fact set forth in the petition
are deemed admitted, except the amount of damages.

[citations omitted] [FN3

EN3. 971 Sw.2d at 713.

Therefore, we know that New and Pacheco were
partnersin acheck-kiting schemethat resulted in aloss

Page 2

to Texas Commerce. New would deposit checks into
hisTexas Commerce account drawn agai nst insufficient
funds in Pacheco's Norwest Bank checking account.
Before the normal banking deadlinesfor return of items
drawn on insufficient funds ran, New would write
checks on the Texas Commerce account for deposit in
Pacheco's Norwest account to cover the overdraft
created in the Norwest account by the previous day's
checks. Then Pacheco would write additional checks
from the Norwest account for deposit to the Texas
Commerce account to cover the overdraft that would
appear in New's Texas Commerce account.  This
scheme had the effect of keeping a group of checks
"floating” in the banking system that were not
supported by real deposits. Norwest discovered this
scheme and stopped payment on all checks drawn from
Pacheco's Norwest account.  As a result, several items
New deposited in his Texas Commerce account were
returned. Texas Commerce charged these items as
debits on New's account, resulting in an overdraft that
neither New nor Pacheco covered.

Texas Commerce filed suit against New and Pacheco
for various causes of action, including fraud, breach of
contract, conspiracy to defraud, and violations of the
civil theft statute. [FN4] When New and Pacheco did
not answer, Texas Commercefiled amotion for default
judgment asking among other relief to be awarded
damages and attorney's fees.  This the trial court
granted. And the court of appeals reversed in part.

FN4. See tex. Civ. Prac. & Rem.Code 88
134.001-.005.

[1] The first issue is whether affidavits constitute
evidence asrequired by Rule 243. That rule provides:
If the cause of action isunliquidated or be not proved
by an instrument in writing, the court shall hear
evidence as to damages and shall render judgment
therefor, unless the defendant shall demand and be
entitled to a trial by jury in *517 which case the
judgment by default shall be noted, a writ of inquiry
awarded, and the cause entered on the jury docket.

FNS

EN5. tex.R. Civ. P. 243 (emphasis added).

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Although several courts of appeals have held that
affidavits can constitute evidence of unliquidated
damages, [FN6] the court of appeal s here held that they
cannot. It concluded that Rule 802 of the Texas Rules
of Evidence, the hearsay rule, prevents the use of
affidavits "because the application of Rule 802
anticipates opposing counsel's and/or an opposing
party's presence at the hearing to object to such
inadmissible hearsay." [FN7] It further concluded,
therefore, that atrial court does not hold "an evidentiary
hearing merely by accepting the affidavits attached to
[the] motion." [EN8

ENG. See, e.g., Irlbeck v. John Deere Co., 714
S.W.2d 54, 57-58 (Tex.App.--Amarillo 1986,
writ ref'd n.r.e); K-Mart Apparel Fashions
Corp. v. Ramsey, 695 SW.2d 243, 247
(Tex.App.--Houston [1 st Dist.] 1985, writ
ref'd n.r.e.); Naficy v. Braker, 642 SW.2d
282, 285 (Tex.App.-- Houston [14 th Dist.]
1982, writ ref'd n.r.e.); Angelo v. Champion
Restaurant Equip. Co., 702 SW.2d 209, 211
(Tex.App.--Houston [1 st Dist.] 1985), rev'd
on other grounds, 713 S.W.2d 96 (Tex.1986).

EN7.971 Sw.2d at 714.

FNS. Id.

The court of appeals is incorrect. Rule 802 says,

"Inadmissible hearsay admitted without objection shall
not be denied probative value merely because it is
hearsay." _[FN9] Nothing in rule 802 limits its
application to contested hearings. The rule is not
ambiguous and requires no explication. Consequently
we will give it none. [FN10] Because unobjected to
hearsay constitutes probative evidence, it satisfies the
requirement of Rule 243 that there be evidence of
unliquidated damages. Thetrial court did not err when
it considered the affidavits in rendering its default
judgment.

ENO. tex. Civ. R. Evid. 802; seealso |rlbeck
714 SW.2d at 57-58 (concluding that Rule
802 provides for hearsay admitted without
objection to support a default judgment for
damages and attorney's fees).

Page 3

FN10. See Bridgestone/Firestone, Inc. V.
Glyn-Jones, 878 S\W.2d 132, 133 (Tex.1994).

[2] The court of appeals also concluded that the
affidavits here were conclusory and, therefore, not
legally sufficient to support the trial court's award for
unliquidated damages and attorney's fees. [FN11
Texas Commerce presented three affidavits at the
default judgment hearing. Two of the affidavits were
from TexasCommercevice presidents, Thomas Neville
and Roger Bott. Neville explained the details of the
check-kiting scheme and that, as a result, the Texas
Commerce account had a considerable overdraft
balance. Bott stated that he had reviewed pertinent
bank recordsand that the Texas Commer ce account was
overdrawn in the amount of $729,510.96.

EN11. 971 SW.2d at 714-15.

[3] Testimony of the total amount due under a written
instrument is legally sufficient to support an award of
that amount in a default judgment proceeding. [FN12
Texas Commerce's bank officers affidavits aver
personal knowledge of the facts, describe the scheme
resulting in the bank's loss, and identify the total
amount owed on the overdrawn Texas Commerce
account. The affidavits are legally sufficient to support
the trial court's damage award.

EN12. Seelrlbeck, 714 SW.2d at 57-59. See
also, e.g., 8920 Corp. v. Alief Alamo Bank,
722 S.W.2d 718, 720 (Tex.App.--Houston[14
th Dist.] 1986, writ ref'd n.r.e); American
10-Minute Qil Change, Inc. v. Metropolitan
Nat'l Bank-FarmersBranch, 783 S.W.2d 598,
601 (Tex.App.-- Dallas 1989, no writ).

[4] The third affidavit, from Texas Commerce legal
counsel G. Alan Waldrop, was legally sufficient to
support thetrial court'sattorney'sfeesaward. Waldrop
testified that among other things, Texas Commerce had
a contract with New entitling Texas Commerce to
recover its reasonable attorneys fee.  He further
testified that he is aduly licensed attorney, that he was
familiar with the usual and customary attorney's fees in
TravisCounty,* 518 and, based on hisknowl edge of the
services rendered to Texas Commerce on this matter,

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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which he detailed, $30,000 was a reasonable fee for
prosecuting Texas Commerce's claims.  This was
legally sufficient to support the trial court's judgment
for attorney's fees [FN13

FN13. See, e.g., Cap Rock Elec. Coop. v.
Texas Utils.  Elec. Co., 874 SW.2d 92,
101-02 (Tex.App.--El Paso 1994, no writ)
(uncontested affidavit establishing primafacie
case for attorney's fees legally sufficient to
support attorney's fees award);  Murrco
Agency, Inc. v. Ryan, 800 SW.2d 600, 606
(Tex.App.--Dallas 1990, no writ).

Accordingly, pursuant to Rule 59.1 of the Texas Rules
of Appellate Procedure, the Court grantsthe petition for
review of Texas Commerce Bank and, without hearing
oral argument, affirmsthecourt of appeals' judgment on
liability, reversesthejudgment on the issue of damages
and attorney's fees, and remands to the trial court for
entry of judgment for Texas Commerce Bank consistent
with this opinion.

3 S\W.3d 515, 42 Tex. Sup. Ct. J. 1175

END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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AN EEEEEEESESSNSDEESS

CAUSE NO 97-08490

TEXAS COMMERCE BANK
NATIONAL ASSOCIATION,
Plaintiff,

IN THE DISTRICT COURT OF

V. TRAVIS COUNTY, TEXAS

ROBIN D. NEW d/b/a RIVER CITY AUTO

SALES and WILLIAM PACHECO d/b/a

PACHECO’S MOTOR CAR SALES,
Defendants.

W LOn LN W O LN WO WO LR Lo

353rd JUDICIAL DISTRICT

AFFIDAVIT IN SUPPORT OF PLAINTIFE’S APPLICATION FOR
WRIT OF ATTACHMENT PRIOR TO JUDGMENT

STATE OF TEXAS

§
§
COUNTY OF TRAVIS §

BEFORE ME, the undersigned authority on this day personally appeared Roger D. Bott, Vice

President of Texas Commerce Bank National Association, known to me to be the person whose

name is subscribed hereto and having been by me duly swom upon oath states that he is authorized
to make this Affidavit and further states as follows:

1. “My name is Roger D. Bott. I am over the age of eighteen (18) years, of sound mind
and have never been convicted of a felony or any crime involving moral turpitude, I have personal
knowledge of all facts set forth herein and am fully competent to testify to these facts.

2. “I am a Vice President of Texas Commerce Bank National Association (“Texas
Commerce”) énd in that position have obtained personal knowledge of the facts recited herein, and

these facts are true and correct. [ am the custodian of records for Texas Commerce. I have reviewed

A1995A:28322.1
50175:0328 l

EXHIBITA
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the records of the deposit account of Robin New d/b/a River City Auto Sales (the “Texas Commerce

Account”), which is at issue in this lawsuit.

3. “As of July 18, 1997, account number 09921041835 (the “Texas Commerce
Account”) at the 700 Lavaca branch of Texas Commerce in Austin, Travis County, Texas in the
name of Robin D. New d/b/a River City Auto Sales is overdrawn in the amount of $729,510.96.

4, “I was involved in communications with a representative for Robin New on July 31,
1997. Mr. New’s representative indicated that Mr. New is financially unable to make restitution to
Texas Commerce and he has declined to offer any restitution to Texas Commerce.”

FURTHER AFFIANT SAYETH NOT.

(2O (Bt

Roggf D. Bott, Vice President
Texas Commerce Bank N. A.

¢l
SUBSCRIBED and SWORN TO BEFORE ME, the undersigned authority on this 5 b
day of August 1997, by Roger D. Bott, Vice President of Texas Commerce Bank N.A.

W CM

: Notary Public, S fT
} G5B\ KELLY GOURLEY @ © cx 7
i A Printed Name: )
FS)y) o pot, s o T My Commission Expires:
§ T Co{litshl Expires: 12-10-09 3 Y )

A1995A:28322-1

50175:0328 2
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SECTION B
A DIFFERENT PERSPECTIVE

In 2009, the Federal Trade Commission undertook a review of the use of litigation in
connection with debt collection. The resulting report, entitled Repairing a Broken System,
Protecting Consumersin Debt Collection Litigation and Arbitration, concluded with four principle
findings, two of which bear on the issues which are before the Texas Supreme Court in its efforts
to propose new rules. The Commission found:

(1) Complaintsfiledin debt collection suitsoftendo not contain sufficient information
to allow consumers in their answers to admit or deny the allegations and assert
affirmative defenses, and

(2) Consumers frequently fail to appear or defend themselves and that collectors
sometimes fail to properly notify consumers of suits they have filed.

Whileavariety of collectionindustry professionastakeissue with the methodology of theFTC
and its willingness to accept unsubstantiated statements as fact, the issues represented by the two
points stated are hard to dispute. The FTC Report suggested that the states consider requiring
collectors to include more debt-related information in their complaints and adopt measures to
increase consumer participation in suits against them. The TXCBA supports these objectives.
Consumers should know (a) that they are being sued, (b) why they are being sued, and (c) what they
need to do to contest the litigation, should they desire to do so.

Similarly, the Texas Attorney General’s Compliance Agreement with Midland took up the
issue of what information needs to be stated in a consumer debt collection casein order to properly
apprise the consumer of the basis for the claim. After completing an investigation of the consumer
collection practices of Midland, the Attorney General and Midland agreed:

“Midland will provide the following information to [ Texas local counsel] to the extent
the information is available to Midland and instruct [ Texas local counsel] to include in
their petitions, where permitted by court rules, the following information to the extent
available:

the identity of the Original Creditor;

last four digits of the original account number;

date of charge off of the Consumer Debt; and

the amount charged off.

[text reformatted for readability]. See Section A, Exhibit 1, paragraph 3(b)(iii), page 5.



TheTXCBA Wishesto Offer a Revised Set of Rulesfor Consideration by the Supreme Court
and the Advisory Committee

Attached are two proposed rules of civil procedure in justice courts; one addressing pleading
requirements and the other, the default judgment process. These rules squarely meet the concerns
of boththe TexasAttorney General and the FT C with regard to pleading requirements, aswell asdue
processissues with regard to the default judgment. TXCBA'’sproposed Rule 577 generally tracks
therecommendations of the Justice Court Rule Task Force, with afew notable exceptions. However,
Rule 578 is a new rule which seeks to accomplish both efficiency and due process

TXCBA's proposed Rule 577 differs from that of the Task Force in a number of ways; all of
which reflect a removal of unnecessary or confusing information, including the requirement that
plaintiff:

(1) State the name and address appearing on the original creditor'srecords. This information is
not readily available (it is no maintained in data records), cannot generally be verified at the
time of suit, and will contribute to confusion as to the debtor and the service address.

(2) State the date and amount of the last payment. Neither of these items isrelevant to either
plaintiff's claim or defendant's affirmative defense.

(3) Disclose collection bond information. Such disclosureis irrelevant to a debt collection suit,
becoming relevant only if a claim is filed against the creditor. As such, it only serves to
encourage litigation and promote third-party claims against the bonds of legitimate creditors.

As a separate matter, the TXCBA wishes to note that it supports the filing of some form of
account related document with the Origina Petition as a way of helping the defendant better
understand the nature of the claim against them. Some of the states -- albeit a significant minority --
requirethefiling of the charge-off statement at thetime of suit. This document is generally available
toplaintiffsand isthemost relevant of the account related document to plaintiff'sclaim for damages.
It is the belief of the TXCBA that by better informing the defendant as to the specifics of the
underlying claim, the defendant could better understand and meet the claim of the plaintiff.

TheTXCBA supportsan enlarged plenary period for justice courtsin which the defendant may
seek to set aside any default judgment. Nothing in the rules of civil procedure can force a consumer
to participate in the litigation process, however, the TXCBA believes that the new rules should be
designed to address the concerns of both the Commission and the Courts. A default taken in error,
or in a circumstance where the defendant intended to answer, but simply failed to do so, is not
beneficial to the partiesor to the courts. Everyone benefits when debtors appear, participate in the
process, and seek to resolve their problems.

Finally, creditors should know that their claimswill be respected by the courtsand will not be
disallowed simply for social expediency. Similarly, the courts need to be able to handle these claims
in a systematic way which affords to the parties the assurances of due process while addressing the
courts burgeoning case loads and resulting demands upon court staff.

-10-



Task Force Proposal

Texas Creditor’s Bar Association Proposal

RULE 577. PLAINTIFF'SPLEADINGS

(@) The following information must be set forth in the petition of a suit
filed under this chapter:

(@D} The defendant's name and address as-appesarirg-or-the

2 The name of the original creditor;

(©)] The original account number;

4 The date of origination/issue of the account;

) Fhe-date-ant-amotnt-of-thetast-payment;

(6) The charge-off date and amount;

@) If the plaintiff seeks post-charge-off interest, then the
petition shall state whether the rate is based on contract
default or statute, and the amount of post-charge-off interest
claimed;

(8 If the plaintiff is represented by an attorney, then the
attorney's name, address, and telephone number; and

9 Whether the plaintiff is the original creditor.

(b) If the plaintiff is not the original creditor, the petition shall also
state:

)

cUcl O A, C OGO VWb asSGgriea—to Cll

)] The name of each previous owner of the account and the
date on which the debt was assigned to that owner.

RULE 577. PLAINTIFF'SPLEADINGS

(& The following information shall be set forth in the petition of a debt
collection case:

(@D} Plaintiff's name and capacity;
)] Defendant's name / co-defendant's name and service
address,
(©)] Account or card name, if different from that of the plaintiff,
if known;
4 Account number (which may be masked);
5 Date of issue or origination of the account, if known;
(6) Date of charge-off or breach of the account, if known;,
@) The damage amount claimed as of a date certain (preferably
at the time of charge-off or breach);
(8 Whether plaintiff seeks continuing interest and, if so,
(i) the effective interest rate claimed,
(i)  whether the interest rate is based upon contract or statute,
(ii) the reference date for beginning to compute interest, and
(iv) the dollar amount of interest claimed as of a date certain.

(b) Additionaly, if the pleading pertains to an assigned debt claim, the
pleading must include:

(@D} a statement that the claim has been transferred and/or
assigned; and
)] the name of the original creditor, the account/card name.

-11-




Task Force Proposal

Texas Creditor’s Bar Association Proposal

RULE 578. DEFAULT JUDGMENTS

RULE 578. DEFAULT JUDGMENTS

(&) If the defendant does not file an answer by the answer date, the
judge may enter a default judgment as to such defendant based upon:

(@D} Plaintiff's pleading, if plaintiff’s claim is liquidated and such
clam s proved by an instrument in writing, attached to the
petition, and capable of being calculated by the court; or

)] Plaintiff’ s evidence of damage, if plaintiff's claim is
unliquidated and proved by plaintiff.

(b) The court may grant a default judgment based upon the documents
attached to the pleading and/or submitted by a party in support of
judgment.

() The court may grant default judgment on submission and need not
conduct a hearing in order to do so.

(d) Affidavit of Damages.

(@D} An affidavit in support of plaintiff’s claim will be sufficient
to obtain a default judgment if it:
(i) atteststo the ownership of the account,
(i)  identifies the person obligated to pay the account,
(i) atteststo the closing of the account, and
(iv) atteststo the amount due on the account as of adate
certain after al payments, credits and offsets have been

applied.

(20 The affidavit may be made by a representative of alegal
entity and may be based upon that person’s review of the
account information as maintained by that legal entity.




Task Force Proposal

Texas Creditor’s Bar Association Proposal

(e) If the defendant files an answer or otherwise appears in the case
before a default judgment is signed by the judge, the judge may not
enter a default.

(f) If adefault judgment cannot be entered as described above, the
plaintiff may request a hearing at which the plaintiff shall appear, in
person or by telephonic or other electronic means, and prove its
damages. If the plaintiff proves its damages, the judge shall grant
judgment for the plaintiff in the amounts proven; otherwise, the case
shall be set for trial. Justices are encouraged to allow parties to appear
by telephonic or other electronic means whenever practicable.
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SECTION C

OTHER RULE RECOMMENDATIONS

The TXCBA believes there are other areas for concern and opportunities for improvement in

the rules proposed by the Task Force.

The Rules of Evidence Should Not Be Strictly Enforced but They Should Be Respected

The TXCBA is concerned about thewording of Rule 504. The TXCBA urgesthat the language
of the final rule clearly communicate to the justices of the justice courtsthat while the Texas Rules
of Evidence need not be strictly applied, the court must respect evidence offered in conformity to
theserules. The new rule should not be so broad asto create the sense that thejustice courts operate

without any guiding legal principals.

Task Force Proposal

Texas Creditor’s Bar Association Proposal

RULE 504. RULES OF EVIDENCE

The Texas Rules of Evidence do not apply to
justice courts except to the extent the judge
hearing the case determines that a particular
rule must be followed to ensure that the
proceedings are fair to all parties.

RULE 504. RULES OF EVIDENCE

(a) The Texas Rules of Evidence do not
apply to justice courts except to the extent the
judge hearing the case determines that a
particular rule must be followed to ensure that
the proceedings are fair to all parties.

(b) A justice court judge may not disregard
evidence that would be admissible under the
Texas Rules of Evidence.

[Continued on Next Page]
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The Parties Should be Allowed to Accomplish Post-Answer Service by First-Class M ail

The TXCBA asks that Rule 515 be expanded. The TXCBA urges that the language rule be
modified to allow for service by first classmail. First class mail is considered an acceptable method

of service:

1) by the court when notifying the parties of a hearing date;
2) by the court when notifying a party of the entry of judgment; and
3) by the federal courtsin civil cases (see Fed.R.Civ.Proc. Rule 4(e)(2)(b)).

The simple fact of the matter is that first class mail is more reasonably calculated to reach its
intended recipient thanis certified mail. A certificate of service still operateto create apresumption
of service; apresumption which can still be rebutted upon the testimony of a party that service was
not actually received. Further, pro se defendants generally find the requirement for certified mail
cumbersome and an impediment to their participation in the legal process.

Task Force Proposal

Texas Creditor’s Bar Association Proposal

RULE 515. SERVICE OF PAPERS
OTHER THAN CITATION

Every notice required by these rules, and
every pleading, plea, motion, or other form of
request required to be served under these
rules of civil procedure, other than the
citation, may be served by a party to the suit,
an attorney of record, a sheriff or constable,
or by any other person competent to testify
and may be served by:

(b) courier receipted ddivery or by certified
or registered mail, to the party's last known
address. Service by certified or registered
mail will be complete when the document is
properly addressed and deposited in the
United States mail, postage prepaid;

RULE 515. SERVICE OF PAPERS
OTHER THAN CITATION

Every notice required by these rules, and
every pleading, plea, motion, or other form of
request required to be served under these
rules of civil procedure, other than the
citation, may be served by a party to the suit,
an attorney of record, a sheriff or constable,
or by any other person competent to testify
and may be served by:

(b) courier receipted delivery or by first class
certified or registered mail, to the party's last
known address. Service by first class
certified or registered mail will be complete
when the document is properly addressed and
deposited in the United States mail, postage

prepaid;

[Continued on Next Page]
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The Should Be No Bond Requirement When Appealing a Take-Nothing Judgment

The TXCBA asksthat Rule 560 berevised. The TXCBA is concerned that the language of the
proposed ruleimposes an unnecessary and unworkable burden onaplaintiff who isappealing atake-
nothingjudgment. Under such a circumstance, the plaintiff’s payment of the filing fee for the appeal
should sufficiently meet the concerns of the court. Further, a $500 bond made payable to the
appellee could only operate as afine or penalty for initiating the appeal in that there is no actual
liability to the appellee at the time of the appeal. The rule, though well intentioned, needs to be
revised to meet the most common circumstance encountered by the justice courts.

Task Force Proposal

Texas Creditor’s Bar Association Proposal

RULE 560. APPEAL

(a) Plaintiff’ s Appeal. H-theptartif-wishes
to-appea-thetudgment-of-thecourtthe

RULE 560. APPEAL

(a) Plaintiff’ s Appeal. Plaintiff may appeal the
judgment of the court by filing a notice of
appeal in the justice court within 20 days after
the date of judgment or any motion for new
trial is denied and by timely paying the
applicable filing fee with the County Court.
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TXCBA Proposal
To the
Justice Court Rules Task Force



RECOMMENDED RULE CHANGES

In 2009, the Federal Trade Commission undertook a review of the use of litigation in
connection with debt collection. The resulting report, dated July 2010 and entitled Repairing a
Broken System, Protecting Consumer sin Debt CollectionLitigationand Arbitration, concluded with
four principlefindings, two of which bear on theissueswhich are beforethe current rulescommittee.
The Commission found that:

(1) Thecomplaintsfiled in debt collection suits often do not contain sufficient information
toallow consumersin their answersto admit or deny the allegationsand assert affirmative defenses,
and

(2) Consumersfrequently fail to appear or defend themselves and that collectors sometimes
fail to properly notify consumers of suits they have filed.

Whileavariety of collectionindustry professionalstake issuewith the methodology of the FTC
and its willingness to accept unsubstantiated statements as fact, the issues represented by the two
pointsstated are hard to dispute. Consumers should know (@) that they are being sued, (b) why they
are being sued, and (c) what they need to do to contest the litigation, should they desire to do so.
Similarly, creditors should know that their claims will be respected by the courts and will not be
disallowed simply for social expediency. Finally, the courts need to be able to handle these claims
in a systematic way that affords to the parties the assurances of due process, while facilitating the
courts handling of their burgeoning case loads and resulting demands upon the courts' staffs.

The FTC Report suggested that the states consider requiring collectors to include more
debt-related information in their complaints and adopting measures to increase consumer
participation in suits against them. While nothing in the Texas Rules of Civil Procedure force a
consumer to participate in the litigation process, the TXCBA believes that the rules that it is
suggesting are a substantial improvement in the handling of these consumer debt cases and makes
significant headway in addressing the concerns of the Commission and the Courts. Everyone
benefits when debtors appear and discuss their problems.

The basic goals of the TXCBA in designing these rules are to:

(1) Ensure that the nature of each caseis clearly and concisely stated;

(2) Provide defendants with a simple, plain English method to answer the lawsuit;

(3 Create a structured approach to the granting of a default judgment;

(49 Ensure that the defendant has an opportunity to set aside a default judgment without
undue burden on the parties;

(5) Standardize the expectations placed upon the parties at trial; and

(6) Remove gamesmanship from the legal process.
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Ensure That the Nature of the Casesin Clearly and Concisaly Stated.

The proposed rules anticipate form pleadings with specific information requirementsfor both
origina credit grantors and debt buyers. Amounts sought, and the basis for each element of
plaintiff's clams are specifically enunciated.

Provide Defendants with a Simple, Plain English M ethod to Answer the L awsuit

The proposed rules anticipate that a service is not proper unless a standardized answer form
isdelivered to the defendant as part of the service of process package. This answer form will contain
instructionslisting what is needed to answer the lawsuit and will provideastructured format for the
defendant to assert specid issues and/or defenses.

Create a Structured Approach to the Granting of Default Judgment

The proposed rules require that to proceed under Debt Collection Case Rules, certain
documents should be filed with the petition. The required documents include an account affidavit,
acopy of a statement, an affidavit of non-military service, and verification that the attorney's fees
sought are reasonable and necessary. These are essentially the evidentiary elements necessary for
any default judgment. A complete set of these documents will be provided to the court at the
initiation of the case and will be served on the defendant as part of the service of process package,
along with an answer form.

If the defendant does not answer the lawsuit, the rules mandate that the court enter a default
judgment in the ordinary course of business. If judgment is not entered after the answer date, the
plaintiff may request entry. The court must, within 30 days, either enter judgment or inform the
plaintiff why judgment cannot be entered.

Ensure That the Defendant Has an Opportunity to Set Aside a Default Judgment Without
Undue Burden on the Parties

Althoughthe delivery of an answer form should result in increased defendant participationin
lawsuits, the rules also contemplate an expanded period of time (20 days) in which the defendant
may request anew trial. Thisallowsthe defendant additional time to evaluate the fact that a default
judgment has been entered and to seek to have such judgment set aside for good cause shown.

Standardize the Expectations Placed upon the Parties at Trial

The proposed rulesrequire the partiesto specifically describe those matterswhich giveriseto
either aclaim or a defense so that the issues to be presented at trial are fully disclosed.

Remove Gamesmanship from the L egal Process

The proposed rules require the exchange of suit related information prior to trial and curtails
other discovery except to that which is shown to be needed.
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PROPOSED RULES

Applicability of Small Claims Rules to Debt Collection Cases ... ....

Designation as Debt CollectionCase . .......... .. ...,

Contesting Designation as Debt CollectionCase ..................
Plantiffs Pleadings . ........... . i
Affidavit of Debt . ... ... .

Attorneys Feesin Debt CollectionCases . ......................

ServiceonDefendant ............ ...

Substituted Serviceof Process ........... .. . ..

Methods of Service . ...

Defendant's ANSWer . ... ...

Counterclaims . . ...

Default Judgments . ...

DISCOVEIY .t

No-evidence Motion for Summary Judgment .. ..................

BEvidence . ...
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RULE NO.1. SCOPE

RATIONALE:

This rule allows the automatic application of the rules of this chapter to debt collection
cases based upon the initial designation of the case by the plaintiff, but also allows the
court to modify or revoke that status as needed to promote justice.

RULE:

Scope. Therulesin this chapter shall apply to any case designated as a debt collection

case by the plaintiff, unless the designation is changed by an order of the court after
finding that the designation was improper or should not apply.
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RULE NO. 2. CONSTRUCTION OF RULES

RATIONALE:

Thisruleencouragesthe courtsto consider important factorswhen resolving ambiguities
or uncertainties regarding the reading and implementation of these new rules.

RULE:
Congtruction of Rules. The rulesin this chapter should be interpreted in such a manner
asto promotejudicial efficiency, enhance uniformity amongst justice courts, ensure due

process for all parties, and lessen the burdens of litigation on both plaintiffs and
defendants.
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RULENO.3. APPLICABILITY OFSMALL CLAIMSRULESTO DEBT COLLECTION
CASES

e RATIONALE:

This rule is designed to promote efficiency in debt collection cases by incorporating
small claims court rules (which are less formal) into debt collection cases.

e RULE:

Applicability of Small Claims Rules to Debt Collection Cases. Except as otherwise
provided in this chapter, small claims rules will apply in debt collection cases.
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RULE NO.4. DESIGNATION ASDEBT COLLECTION CASE

RATIONALE:

Under thisrule, the designation of acase asadebt collection caseis automatically made
by the plaintiff's use of the form petition; therefore, no court order is needed. Therule
also limits the use of the form to cases involving the recovery of a debit.

RULE:
Designation as Debt Collection Case. A plaintiff may designate his case as a debt
collection case by using the form petition promulgated by the Supreme Court of Texas.

A plaintiff may only designate a case as a debt collection case if the plaintiff seeksthe
recovery of adebt from defendant.
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RULE NO.5. CONTESTING DESIGNATION ASDEBT COLLECTION CASE
e RATIONALE:

Under this rule, the court has the authority to remove a case from the scope of the debt
collection rules upon determining that the case was improperly filed.

e RULE:

Contesting Designation as Debt Collection Case.* Any party may contest the improper
designation of a case under this chapter, and after a hearing, the court shall affirm or
revoke the designation. If the court revokes the designation, the case shal not be
dismissed but the rules of this chapter will no longer apply to the case.

! Plaintiff’ s election to proceed under debt collection case rules is presumed to be
appropriate unless it becomes clear from the pleadings or the evidence that the case is improperly
designated. As such, a motion challenging the designation of a case as a debt collection case
should be presumed to be brought in bad faith and for the purpose of harassment and is available
for sanction under Rule 215-2b, unless it is founded upon specific facts or assertions which
would prohibit the case from proceeding under those rules.
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RULE

NO.6. PLAINTIFFSPLEADINGS
RATIONALE:
The rule in written in anticipation of form pleadings which may ultimately lead to
information being communicated with the courtsin an electronic format, rather than the
paper process currently employed. As such, the rule contemplates the use of electronic
signatures by plaintiff’s counsel.
RULE:

a.  Plaintiff’s pleading shall be in writing utilizing the form promulgated by the
Supreme Court of Texas. 2

b.  Plaintiff shal file with its pleading,
i.  an Affidavit of Debt, as described herein,
ii. an affidavit as to defendant's non-military status,
iii. aproposed default judgment, and

iv. aproposed answer formin the format promulgated by the Supreme Court of
Texas.

c. Plantiff’s pleading may be endorsed by plaintiff or plaintiff’s attorney with a
digital image of an attorney’s signature or other electronic signature.

2 That pleading must state:

Plaintiff's name

Plaintiff’s capacity

Defendant's name / co-defendant's name and service address

Account/card name, if different from plaintiff

Account number (may be masked)

Date of issue/origination, if known

Date of last payment, if known

Date of chargeoff or breach

Amount owed at chargeoff/breach

Whether plaintiff seeks post-chargeoff interest, and if so,

I the chargeoff date,

ii. whether rate is based on contract/default or statute, and

iii. amount of post-chargeoff interest claimed.

Additionally, if the pleading relates to an assigned claim, the pleading must include
a a statement that the claim has been transferred and/or assigned, and
b. the name of the original creditor.

TSm0 e o
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RULE NO.7. AFFIDAVIT OF DEBT

RATIONALE:

The proposed ruleincorporates the elementsfound in the Unifund vs. Smien case which
held that the affidavit of asuccessor-in-interest which contained thelisted elementswas
sufficient evidence of a clam.

RULE:

Affidavit of Debt. An affidavit in support of the debt will be sufficient to obtain a default
judgment if it:

a  atteststo the amount due,

b.  verifiesthat theattached documentationwhichit incorporatesare kept in the course
of plaintiff’s business,

c. ateststhat the business relies upon the accuracy of the contents of the document
in the conduct of its business, and

d. attaches the following documentation to the affidavit:
i.  acopy of the contract evidencing the debt, or in the case of a credit card
account or other type of revolving line of credit, at least one monthly

statement evidencing the debt; and

ii.  if the plaintiff is not the original lender, abill of sale, affidavit of account or
other evidence of plaintiff's ownership of the debt.
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RULE NO.8. ATTORNEYSFEESIN DEBT COLLECTION CASES

RATIONALE:

Attorneysin most debt collection cases have significant operations which allow them
to meet the security and information demands of their clients. As such, by the time a
caseisfiled, substantial firm resourceshave been brought to bear to support an attorney’s
request for attorneys fees. The proposed rule makesit clear that the attorney may attest
to this effort at the time the suit isfiled and that the court may rely upon the attorney’s
attestation in awarding a default judgment.

RULE:

Attorneys Fees in Debt Collection Cases. If a plaintiff seeks the recovery of attorneys
fees from the defendant under the contract or by statute, the plaintiff may attach to the
original petition or file separately an affidavit of the attorney evidencing the amount of
plaintiff’ sreasonable attorneys fees, and thecourt may consider the affidavit in awarding
attorneys fees at the time of judgment.
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RULE NO.9. SERVICE ON DEFENDANT

RATIONALE:

The proposed rule contemplates that the defendant will be provided with a copy of all

documents which plaintiff would rely upon in obtaining a default judgment, as well as

an answer form to facilitate the defendant’ s response to the lawsuit.

RULE:

Service on Defendant.

a.  Inadebt collection case, the defendant must be served with citation, plaintiff's
petition, any supporting affidavits filed with plaintiff’s petition, and an answer
form in the format promulgated by the Supreme Court of Texas.

b.  Service may be made in the same manner as set forth in TRCP 535.

c. Inthe event that service of process is accomplished upon the defendant at a
residential addressother thanthat set forthin plaintiff’ spetition, the person making

the affidavit of service shall filewith the court aCertificateof Last Known Address
setting forth the resdential address at which service was accomplished.
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RULE NO. 10. SUBSTITUTED SERVICE OF PROCESS

RATIONALE:

The proposed rule allows either the party or any process server to request an order for
substituted service from the court. The process server, as an agent of the court, should
have sufficient standing to facilitate the service which they are commanded to perform.
RULE:

Substituted Serviceof Process. Applicationfor substituted service of process under Rule

106 may be made by any party or their attorney, or the sheriff, constable, or licensed
private process server attempting service of citation on a defendant.
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RULE NO. 11. METHODS OF SERVICE

RATIONALE:

Pro se defendant’s rarely claim certified mail and the court’s have long believed that
certified mail is not an effect method of service. The rule smply recognizes that first
class mail is the most effective method of communication with most defendant’ s and
protects the defendant from being disadvantaged because they did not claim a certified
letter.

RULE:

Methods of Service. In addition to the methods of service set forth in Tec.R.Civ.Proc.
Rule 213, service of any notice required by theserules, and every pleading, plea, motion,
or other form of request required to be served under Rule 21, other than the citation to
be served upon the filing of a cause of action may be made by depositing that notice,
pleading, plea, motion, or other form of request with the United States Postal Service,
proper first class postage prepaid and addressed to the party's last known address.
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RULE NO. 12. DEFENDANT'S ANSWER
e RATIONALE:

The defendant's answer often does not include information that is required by the rules.
The TXCBA is working to develop a standardized answer form, but believes that the
rule, itself, should list the critical elements. The proposed rule establishes the
informational elements of an answer and the effect of filing ageneral denial. Part (b) of
the rule reiterates the continued responsibility of the defendant to assert certain please
and defenses. The purpose is to avoid the "kitchen sink" response that claims every
possible denial and defense, with no support.

® RULE:
Defendant's Answer.

a  Defendant's answer must be in writing and utilize the Answer Form promulgated
by the Supreme Court of Texas. A written answer filed by a pro se defendant that
is in aform other than the approved Answer Form shall be considered a genera
denial to the claims in plaintiff's petition only.

b.  Affirmative defenses, verified pleas, and pleas of payment must be in writing and
pled with specificity as required by in Tex.R.Civ.Proc. Rules 93-95. 3

c. Ifthedefendant'sfailsto meet the pleading requirementsof thisrule, the defendant
may not offer evidence of that matter at trial. In such an event, the plaintiff has no
burden to refute the unsubstantiated contention.

% The rule continues to incorporate the verified pleas, affirmative defenses and pleas of
payment requirements set forth in Tex.R.Civ.Proc. Rules 93-95. These include, for example:

a denia of the account (Rule 93(10))
b. assertion of Payment (Rule 95)

b. alegation of ID Theft or Fraud (Rule 93(4), 93(7)),
C. challenge to assignment of claim (Rule 93(8))

For example, Rule 93(8) requires the defendant to place the validity of the assgnment of a claim
at issue through a verified plea. “The genuineness of an assignment by Rule 93's provisions, is
held as fully proved in the absence of a sworn denial.” American Hydrocarbon Corp v. Hickman,
393 SW.2d 197 (Tex.Civ.App. — Texarkana 1965, no writ). Further, specific denials under
Rule 93 are affirmative defenses. Gray v. West, 608 SW.2d 771, 778 (Tex.Civ.App.-Amarillo
1980 writ ref'd n.r.e.) (Denials under Rule 93 are affirmative defenses. No burden of proof was
placed on West for a defense never properly raised by Gray under Rule 93.).
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RULE NO. 13. COUNTERCLAIMS
e RATIONALE:

Counterclaimsareincreasingly used by opposing counsel as both anegotiating ploy and
as a method for generating attorneys fees. The tria courts should expect to see an
increasing number of these claims. The proposed rule ensures that plaintiff's pleading
burdenin debt collection casesis being shared by a defendant who counterclaims. The
counter-plaintiff must describe the conduct giving rise to a cause of action and state
generally what that cause of actionis. Theruleisintended to require the defendant to
specify the factual and legal grounds for a counterclaim.

® RULE:
Counterclaims.

a. A counterclaim must be in writing and specify the actions or omissionsthat give
riseto aclam.

b. If the counter-plaintiff does not meet his burden, the court must enter a
take-nothing judgment on the counterclaim.

c.  Thecounter-defendant is presumed to have asserted a general denial and need not
answer a counterclaim, other than to assert certain defenses.
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RULE NO. 14. DEFAULT JUDGMENTS

RATIONALE:

The pleading requirements associated with the Debt Collection Cases will satisfy
plaintiff's burden of proof when the suit isfiled. The failureto answer a properly served
suit entitles the plaintiff to a default judgment. The proposed rule emphasizes that the
plaintiff need take no further action and that the responsibility for entry of the default
judgment restswith the court. Therule requiresthat upon request, the court either enter
a default judgment or advise the plaintiff of any issue that is preventing the court from
granting judgment. This process allows the plaintiff to take corrective action.

In proposing thisrule, it isanticipated that the period for setting aside a default
judgment will be enlarged to 20 days. Thiswill provide additional protection to a
defendant who may have mistakenly failed to answer the lawsuit.

RULE:

Default Judgment.

a. TheCourt must enter adefault judgment in the amount prayed for by the plaintiff
when:

i.  The petition, with attachments, meets the requirements of Rule _;
ii. A properly executed return of serviceis on file;
iii.  The answer date has passed; and

iv. TheCourt hasnot received awritten answer or other written communication
from the defendant denying at least part of the suit;

b. Last Known Address. The court may rely upon the service address for the
defendant asset forthin plaintiff’ s pleadings, subject to any revisionresulting from
the service of process when granting a default judgment.

c. No Requirement to Request Entry. If the requirements of section (a) are met, the
court must enter adefault judgment for the plaintiff within daysof theanswer
due date without further action by the plaintiff.

d. Noticeof Deficiency. If the court determinesthat the requirementsof section (a)(i)
are not met, the court must send a notice of deficiency that specifies the reasons
why judgment has not been entered. Such Notice shall set forth the deficiency or
omissions which plaintiff must cure in order to obtain judgment or otherwise
inform plaintiff of the reason judgment may not be entered.

Page-17-



RULE NO. 15. DISCOVERY

RATIONALE:

Debt Collection Cases are very straightforward contests. Unfortunately, discovery is
often employed solely to harass, rather than as a mechanism for developing acase. The
proposed rule adopts the premise that if a party intends to use adocument or an issue at
trial, it must disclose that document or issue to the opposing party in advance, through
mandatory disclosures. Additional discovery is limited to that which the court alows
based upon the circumstances of the case.

RULE:

Discovery.

a.  Discovery in a Debt Collection Case is limited to that set forth in thisrule.

b. Partiesto MakeRequired Disclosures. When an answer isfiled contesting any part
of aclaim, the partiesto the disputed claim must make certain specific disclosures.

I Disclosures Generally

(D

)

©)

Disclosure by each party is to be made not more than 45 days
following the filing of the answer and must be supplemented timely
as needed.

Disclosures may not be supplemented less than 14 days before the
date of trial.

When a disclosure requests the identification of a witness, the
identification must include the name, address, and telephone number
of the witness, a brief statement of the person's connection with the
case, and a brief summary of the expected testimony. If the witness
is an expert witness, the party shall also disclose:

@ the expert'sname, address, e-mail address, fax, and telephone
number;

(b the subject matter on which the expert will testify;

(© the general substance of the expert's mental impressions and
opinions and a brief summary of the basis for them, or if the
expert is not retained by, employed by, or otherwise subject
to the control of the responding party, documents reflecting
the information;
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(d if the expert isretained by, employed by, or otherwise subject
to the control of the responding party:

(e all documents, tangible things, reports, models, or data
compilations that have been provided to, reviewed by, or
prepared by or for the expert in anticipation of the expert's
testimony; and

()] the expert's current resume and hibliography.

Plaintiff's Disclosures.

)

@)

©)

Plaintiff must disclose the identity of any witness whom plaintiff
intendsto call at trial, except that plaintiff may identify generally any
records custodian whose affidavit will be submitted before trial or
that may appear at trial.

Plaintiff must provide defendant with copiesof all documentswhich
plaintiff intends to introduce at trial.

Documents included in plaintiff's initial filings served on the
defendant or included in atimely submitted businessrecords affidavit
need not be separately disclosed.

Defendant's Disclosures

(D

)

Defendant must disclose the identity of every witness whom
defendant intends to call to testify at trial.

Defendant must provide to plaintiff copies of all documents that
defendant intends to introduce at trial.

A party may not call as a witness nor offer as evidence any document not
disclosed pursuant to thisrule.

Thecourt may, onacase-by-casebasis, allow additional discovery to be conducted,
providedthat the party seeking such discovery showsgood cause why the discovery
required by this rule would not be sufficient to properly develop the case for trial.

Nothing isthisrule shall preclude a party from conducting a deposition onwritten
guestion of its own witness.
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RULE NO. 16. MOTION FOR SUMMARY JUDGMENT

RATIONALE:

Therulesrequire plaintiff to file a substantial amount of material at the initiation of the
case. Under existing Texas law, these documents would overcome any no-evidence
motion for summary judgment. As such, a no-evidence motion for summary judgment
would simply befiled to harassthe plaintiff, rather thanto promote the parties' legitimate
legal interests. The prohibition operates against the plaintiff aswell, to ensure abalanced
approach.

RULE:

No party may file ano-evidencemotion for summary judgment in adebt collection case.
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RULE NO. 17. EVIDENCE
° RATIONALE:
Thereisasignificant amount of discrepancy among the courtsregarding the evidentiary
standardsand burdensof proof requirementsin Debt Collection Cases. These issues also
pose a tremendous burden upon the justices in that they require the justices to have a
level of sophistication for which many are untrained. The purpose for this rule is to
provide to the courts some basic guidance to serve as afoundation for the management
of Debt Collection Cases. The proposed rule is based upon the following: (@) the legal
requirements created under Regulation Z of the Fair Credit Reporting Act; (b) the role
of hearsay and proof affidavits expressed by the Texas Supreme Court of Texasin Texas
Commerce Bank vs. New; and (c) the elements of proof in an assigned debt case asstated
in Unifund vs. Smien. The objective of the ruleisto create a primafacie proof standard
against which the court can measure the adequacy of the evidence presented.
° RULE:
Evidence.
a.  The plaintiff makes a prima facie showing of its case if it offers as evidence,
I An Account Affidavit, the contents of which testifies to:

D the existence of the account;

2 the identity of the person obligated to pay the account;

3 the date the account was charged-off/closed,;

4 the balance of the account on the date of chargeoff/closure;

5 the effective interest rate on the account on the date of
chargeoff/closure, if applicable;

(6) the balance of the account on the date of the affidavit after all
payments, credits, and offsets have been applied; and

ii.  Attachesa copy of the contract or chargeoff statement.

[Continued on Next Page]
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Sufficiency of the Account Affidavit. The Account Affidavit:
I may be made by a representative of the plaintiff;
ii.  may be based upon areview of the plaintiff's business records;

iii.  inthecaseof asuccessor-in-interest, may be based uponinformation received
from plaintiff's predecessor-in-interest; and

iv. may beacopy or reproduction of the original.

The judge must hear the testimony of the parties and the witnhessesthat the parties
produce and must consider the other evidence offered, as in small claims cases.
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RULE NO. 18. HEARINGS
e RATIONALE:

The proposed rule seeks to minimize the burden on the parties for purely procedural
motions and scheduling conferences.

e RULE:
Hearings.

a.  Notice. The Court will provideto each party anotice of hearing at least seven days
prior to any hearing date.

b.  Telephonic Hearing. When practicable and subject to the consent of the court, a
party may attend a hearing by telephonic means.
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RULE NO. 19. TRIAL

RATIONALE:

The proposed rule seeks to ensure that the parties are afforded sufficient opportunity to
preparefor trial and that thetrial be conducted according to the same standards asin the
majority of other justice court cases.

RULE:
Trial.

a.  Notice. The Court will provide to each party anotice of trial at least 45 days prior
to the date on which the case is set to be tried.

b.  Telephonic Hearing. When practicable and subject to the consent of the court, a
party may attend a trial by telephonic means if they do not intend to offer into
evidence anything more than their own testimony and the documents which were
attached to their records affidavit or current pleading. In such an event, the
documents should bear sufficient identification to ensure that they areidentifiable
to the court and any party to the litigation. A party may not attend a jury trial
telephonically.

c. Tria Limited to Issues Pled. The parties at trial are limited to those claims,
disputes, pleas and defenses as disclosed in their active pleadings.

d. Tria is Informal. The tria is informal, with the primary objective being to
dispense speedy justice between the parties.

e. Jury Trial. A partyisentitled to ajury tria if the requesting party files a request

not later than fourteen days before the date on which the hearing is to be held and
at the same time pays the jury fee.
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RULE NO. 20. FAILURE TO APPEAR

RATIONALE:

The proposed rule seeks to clarify how a court should dispose of a case if one or more
parties do not appear at trial. Inproposing thisrule, it is anticipated that the period for
requestinganew trial will be enlargedto 20 days. Thiswill provide additional protection
a defendant who may have mistakenly failed to appear.

RULE:

Failure to Appear at Trial.

a.  If adefendant who has been served with citation fails to appear at trial, the judge
must enter a default judgment for the plaintiff in the amount pled.

b.  If the plaintiff fails to appear at trial, the judge may enter an order dismissing the
action without prejudice.

Page -25-



RULE NO. 21. CONFESSION OF JUDGMENT
e RATIONALE:

Theproposedruleaddressestwoissues. First, Tex.R.Civ.Proc. Rule 563 is being utilized
by some consumer attorneys to confess judgment in an amount substantially less than
that claimed by the plaintiff, the effect of which is to disruptive the legal process and
propel the caseto an appeal. Second, the rule adoptsaprocesswhichisavailablein other
states which allowsfor the partiesto adispute to agree to the entry of judgment without
the need for issuance of a citation or for service of process.

° RULE:
Confession of Judgment

a.  Any party may appear in person, by written instrument, or by an attorney, before
any justice of the peace and confess judgment for any amount within the
jurisdiction of the justice court, and such judgment shall be entered onthejustice's
docket as in other casesif:

I in acase wherethe party’ s appearanceis prior to thefiling of a petition by a
plaintiff, the plaintiff, his agent or attorney shall make and file an affidavit
signed by him, to the justness of his claim, or

ii. in acase where the party’'s appearance is after the filing of a petition by a

plaintiff, the plaintiff, his agent or attorney agrees to the confession of
judgment.
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RULE NO. 22. SETTING ASIDE DEFAULT JUDGMENT

RATIONALE:

The proposed rule enlarges the period of time in which a party may seek to set aside a
judgment by default or of dismissal.

RULE:

A justice may within twenty days after a judgment by default or of dismissal is signed,
set aside such judgment, on motion in writing, for good cause shown, supported by
affidavit. Notice of such hearing shall be given to the opposite party at least three full
days prior to the hearing and such hearing must be held and order entered within the
twenty days or the motion is deemed denied by operation of law.
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RULE NO. 23. APPEAL

RATIONALE:

The proposed rule expands the availability of appeal to both parties by reducing the

number of suretiesand allowing apartiesattorney to stand for their client in guaranteeing

the performance of a judgment.

RULE:

a.  Appea from a Debt Collection Case is perfected upon filing a cash or verified
surety bond equal to double the amount of the judgment, within twenty days of the
judgment date.

i.  Thesurety bond may be filed by the defendant and one good and sufficient
surety, which surety may be the parties attorney.

ii.  Noappeal bondisrequired to appeal atake-nothing judgment or dismissal.
iii.  The appeal applies only to the judgment against the appealing party.

iv. Judgment may be severed asto the non-appealing party, with thejudgment's
being enforceable.

b. Enforcement against sureties.
I If judgment is granted against appellant, the judgment is executable against

the sureties, without further order. Entry of judgment against the suretiesis
not required.
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January 6, 2012

The Honorable Russell B. Casey
Chairman, Texas Supreme Court
Justice Court Task Force
Southlake Government Complex
1400 Main St. Suite 220
Southlake, Texas 76092

Re: Texas Creditor's Bar Association's Proposal and Presentation to the
Supreme Court Task Force at its December 7, 2011 Meeting

Dear Judge Casey and
Members of the Supreme Court Justice Court Task Force:

The Texas Creditor's Bar Association (TXCBA) sincerely appreciates the opportunity to make
recommendations regarding the important task which your committee is undertaking.

In thinking back on our exchange during the recent committee meeting, we felt that a couple of
points should be addressed.

The TXCBA Proposal Sought To Address The Goals Of The Statute

The TXCBA bdlieves that HB 79 sought to create a simple, speedy and fair set of rules for the
handling of bank loan, credit card and assigned debt claims (collectively, Debt Claim Cases).
Further, these rules needed to be easy for the courts to administer and for the litigants to
understand. To thisend, the TXCBA proposed changesto the current rules of civil process which
were designed to increase the information available to all parties, with the least amount of delay
or confusion.

The TXCBA's proposal included anumber of changes from the current legal practicein Texas,
the most striking of which was the burdens placed upon the plaintiff in these cases.
Specifically, the TXCBA proposed (a) the marshalling of default judgment evidence when the
lawsuit isfiled, and (b) the mandatory disclosure by plaintiff of both itswitnesses and its
documentsto be used at trial. These are significant departures from the current practice in Debt
Claim Cases or, for that matter, any type of lawsuit in Texas.

In exchange for the increased burden of marshalling evidence, the TXCBA asked:

1) For certainty in obtaining a default judgment;
2) That the default judgment be handled by submission; and
3) That the defendant not be allowed to file a no evidence summary judgment (asthe

evidence necessary to defeat the motion was already filed with the petition).

In exchange for the voluntary disclosure of witnesses and documents, the TXCBA only asked:

1) That areciprocal duty be placed upon the defendant; and

2) For limited discovery, unless the circumstances of the cases warranted expanded
litigation.


mailto:info@txcba.org
mailto:President@txcba.Org
mailto:Vicepresident@txcba.Org
mailto:Secretary@txcba.Org
mailto:Treasurer@txcba.Org

Texas Creditor's Bar
Association

Officers

PRESIDENT
Craig oac
Midland Credit Management, Inc.

Pre i ent@txcba.Org

VICE PRESIDENT

Chri O born

Zwicker & Associates PC
ice re i _ent@txcha.Org

SECRETARY
. ang

Fblton Friedman & Gullace L.L.P.

ecretar @txcba.Org

TREASURER
Michael . cott
Law Office of Michael J. Scott

Trea rer@txcba.Org

Committees

JubiciAL AFFAIRS CHAIR:
Chri O born
Zwicker & Associates PC

LEGISLATIVE AFFAIRS CHAIRS:
iec eBa ann
The Baumann Law Firm

0 enin

Jenkins, Wagnon & Young, P.C.

PusLic AFFAIRS CHAIRS:
. ang

Fblton Friedman & Gullace L.L.P.

e icaEc tein
Law Office of Michael J. Scott

MEMBERSHIP CHAIRS:
. ang

Fblton Friedman & Gullace L.L.P.

Michael . cott
Law Office of Michael J. Scott

EDUCATION CHAIR:

e ng Chae
Rausch, Sturm, Israel,
Enerson & Homik, LLC

Promatin

Industry Professionalism
TN~
Ll f

Ll | ]\ [l
' paih,, pl

P.0. Box 110826 ¢ Carrollton, TX 75011-0826 ¢ Phone: 469.568.8741 ¢ Fax: 972.428.3494 ¢ E-Mail: info@txcba.org

The TXCBA Proposal Was A Compr ehensive Approach

The TXCBA proposal was a comprehensive set of procedures designed to interface with the
other rules, not simply an ad hoc collection of ideas. As such, it sought to address in a
comprehensive fashion the ordinary issues faced by the parties and the courts in Debt Claim
Cases. Unfortunatdly, it seemed that this approach was perhaps misunderstood by some present
at the meeting, who looked for an "evil intention” in every rule. For example, the discussion
regarding limitation on no evidence summary judgment motions seemed to occur without any
recognition of the fact that the TXCBA was proposing significant pleading/proof requirements
and mandatory disclosure. Similarly, the committee seemed dead-set against the idea of
specificity in the defendant's answer, when the TXCBA was simply proposing that both sides
move away from notice pleadings, and put the issues clearly and succinctly before the court so
that discovery and mations can be curtailed or eliminated. The federal rules, as well as most
other states, require specific denials, not just a general denial.

The TXCBA Believes That 1ts M ember s Should Not Be Held to a M or e Oner ous Standard

It also concerned usthat it appearsto be the desire of some of the task force members to do away
with or severely curtail debt cases in the new justice courts. The TXCBA does not believe that
thiswas part of the legidlative mandate to the Supreme Court of Texas, nor the Court's mandate to
the task force. The discussion about the "high price of admission” that creditors should be forced
to pay was both troubling and counter to the guiding principles of Texas jurisprudence.
Creditors, regardiess of their level of sophigtication or background, must have the same
opportunities as all civil litigants to prove their cases by a preponderance of the evidence — that
they are“morelikely than not” entitled to a judgment.

The TXCBA IsHoping For Clarity

Texas justice court judges are often confused by the legal standards being quoted by the myriad
of attorneys who bring and defend Debt Claim Cases. While anecdotal stories can capture the
imagination, they constitute a poor basis for establishing rules of court. Add to thisafair amount
of misinformation and basic misunderstandings, and we have a recipe for disaster. For example,
during the presentation, there ensued a discussion about how the TXCBA was attempting to
circumvent the limitations of TRCP 185 (Suit on Sworn Account) and TRCP 241 (Assessing
Damages on Liquidated Demands). In actuality, the TXCBA was merely attempting to provide,
at the time of filing, the evidence that the plaintiff would ordinarily offer as proof of damages
under TRCP 243 (Unliquidated Demands). If the very intelligent people gathered in one room
cannot come to an easy understanding of the distinction between these two approaches, what are
the odds that 800+ justices of the peace, many of whom are not attorneys, will be able to do so?
Thisexample, alone, cries out for clarity as to what is sufficient evidence of a claim.

The TXCBA'’s proposal at its most basic, fundamental level is a request for clarity, so that a
former-teacher-turned-judge has the same understanding as an experienced attorney as to how
these types of cases should be heard. We believe that was the spirit of the legislation, and we
hope to seeit preserved in the rules proposed by the task force.

The TXCBA isHoping for Additional Participation

The decision by the task force to consider a debtors bar counter-proposal set of rules without an
adequate opportunity for comment by creditors is particularly dismaying, given the opportunity
the debtor’s bar had to review and comment on our proposal at the December meeting. Our
understanding, asit standstoday, is that the recommendations (not yet written) of the debtor's bar
would be reviewed and discussed in the absence of any representation/participation from the
creditors bar. In the view of the TXCBA, this is highly problematic. We are cognizant of the
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time deadlines faced by the task force and understand the desire to keep moving forward.
However, we believe the best possible rules will come from fair and active participation from
both sides. We hope that this decision will be reconsidered, and we stand ready to assist in any
way necessary.

The TXCBA |IsPrepared for the Challenge

Finally, we ask that the task force understand and acknowledge that the TXCBA has offered a
totally new pleading concept; one that is foreign to Texas law. Never before has a party been
expected to marshal its evidence at the time of filing suit, nor make mandatory disclosures upon
the joining of the action by an opposing party. Such a change should be supported by a
compelling justification; namely a significant improvement in the handling and disposition of
Debt Claim Cases. The task force has an opportunity to recommend substantial improvementsto
Texas civil process. Conversdly, should the task force seek to simply impose a "price of
admission” for creditors, then the TXCBA would suggest that a tremendous opportunity will have
been missed. We would urge the task force to seize the opportunity for change, rather than to
merely impose a burden, as has been advocated by some.

In conclusion, it has been a privilege to be involved, even tangentially, in your discussions, and

we look forward to rules that treat both sides fairly, increase court efficiency without sacrificing
justice, and set a new standard for the twenty-first century.

We remain respectfully yours,

Craig Noack, President
Texas Creditor's Bar Association

Michad J. Scott, Chair
Executive Committee
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March 14, 2012

The Honourable Russell B. Casey
Chairman, Texas Supreme Court
Justice Court Task Force
Southlake Government Complex
1400 Main St. Suite 220
Southlake, Texas 76092

Re: Texas Creditor's Bar Responseto the
Proposed Rules Under Consideration by
The Supreme Court Task Force

Dear Judge Casey and
Honourable Members of the Supreme Court Justice Court Task Force:

This response is made by the Texas Creditor’s Bar Association (“TXCBA”) to
the Justice Court Rules Task Force appointed by order of the Texas Supreme Court on
September 17, 2011 (“Task Force’), and pertains to the proposed rules governing debt
collection cases in Justice Courts first circulated on or about February 8, 2012, and as
subsequently revised on March 7, 2012 (the “Proposed Rules’). Members of the
TXCBA Executive Committee have had an opportunity to review the Proposed Rules
and to speak with various members of the Task Force regarding the legal basis and
practical effect of theserules.

The TXCBA believes that it is necessary to convey to the Task Force our
extreme concern over these rules and their effect, should they be enacted. By separate
document, the TXCBA will address the specifics of each rule and provide to the Task
Force its recommendations.

The critique which follows is based upon four tenets. It is the position of the
TXCBA that the Proposed Rules:

cannot be implemented by the justice courts;

do not treat all parties equally;

run contrary to the clear legislative mandate; and
are contrary to established Texas law.

The details of our concerns follow:
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The Proposed Rules Cannot Be | mplemented

The Proposed Rules are so unwieldy that they cannot be implemented in afair or
efficient manner. The TXCBA proposed an alternative procedure that conformed to
current case law and where creditors could elect to put on a prima facie showing in
exchange for consistency amongst the hundreds of justice courts in considering the
evidence and rendering default judgments. The Proposed Rules have turned that on its
head; it has made mandatory a system whereby justice court clerks are the arbiters of
justice, by denying creditors even an opportunity to have citation issued unless a laundry
list of requirements and evidenceis met to the clerk’s or the judge' s satisfaction.

The Proposed Rules also would likely not survive a constitutional challenge.
The Proposed Rules prohibit claims from being heard unless a creditor’s entire case is
proven up front, and effectively require third-party testimony for assignees before a
plaintiff may even present its claim. No other state has such a requirement, because it
bars a class of claimant access to the courts for no reason. Gone are confessions of
judgment, friendly suits, and the typical result of a justice court suit: a settlement
beneficial to both creditor and consumer, whereby the creditor takes less than is owed
and the consumer cleans up his or her credit.

The practical effect of these rules would be to reduce case filings in the Justice
Courts by somewhere between 50,000 and 100,000 cases statewide per year, with the
commensurate loss of filing fees to each county and court. This is because the burdens
placed upon the claimants by Rule 586, Plaintiff’s Pleadings, would exceed either their
ability or willingness to comply.

The Proposed Rules Do Not Treat All Parties Equally

Many of the pleading requirements and all of the documentation requirements
included in the Rule 586 are not necessary to state a claim. The Proposed Rules shift the
plaintiff’s burden from that of articulating the legal and factual basis of a claim, to
actually proving its case at the time of suit; and yet they go even further, to demand that
a plaintiff defeat the defendant’s affirmative defenses, verified denials, and possible
counterclaims . . . all before the defendant is actually served.

In short, the Proposed Rules scrap the adversarial system of justice that has been
present in Texas and in the United States since their founding, in favor of a stacked deck
against creditors from the very start. The Proposed Rules represent a “Main Street”
versus “Wall Stret” bias that is inappropriate in judicial rules, and inaccurately paints
all creditors with the same brush. The truth is that creditors would no longer be equal
under the law with other parties. While any other party in justice court could allege a
fact and, if not denied, rely upon the court to accept the allegation as true (excluding
damages), the Proposed Rules would effectively refuse to believe creditors on any fact
issue unless evidenceis produced.
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Both the Federal Trade Commission and the Texas Attorney General’s Office
have each reviewed the issue of pleading requirements in debt collection cases. (See
Exhibits 1 and 2, attached). Their conclusions were remarkable similar to the TXCBA'’s
proposal and radically different than the Proposed Rules. Given that these two
organizations each exist, in part, to protect the consumer, it is clear that the Task Force
has created rules that seek to accomplish something more: to create an environment
favorable to a defendant in a creditor lawsuit. While such a scheme may be a politically
popular amongst some, it is not justice. The TXCBA believes that justice lies in creating
rules that allow for claims to be heard and all parties to settle their claims fairly and
equitably if possible.

The Proposed Rules Run Contrary to the Clear L egislative Mandate

As described by Texas Supreme Court Justice Thomas R. Phillips (Ret.), the
current efforts by both the legisature and the judiciary seek to make the courts more
efficient, more accountable, and the outcome more certain.

Texas Government Code Sec. 27.060 establishes these objectives. The statue
mandates that the Texas Supreme Court develop rules of civil procedure ”to ensure the
fair, expeditious, and inexpensive resolution of small claims cases.”'And while the
statute specifically provides for the creation of a unique set of procedural rules for credit
grantor and assigned debt claims (“Debt Collection Cases’), it retains the overall
expectation that all justice court rules:

(1) not requirethat a party be represented by counsel;

(2) not be so complex that areasonable person without legal training would have
difficulty understanding or applying the rules; or

(3) not require that discovery rules adopted under the Texas Rules of Civil
Procedure or the Texas Rules of Evidence be applied. ™

Many of the Proposed Rules are so complex that a reasonable person, acting on
behalf of a plaintiff or defendant, could not apply them. Any small plaintiff, whether the
original creditor or an assignee, attempting to apply Rule 586 would almost certainly
fail, rendering their claim’'s resolution unfair, not expeditious, and expensive.
Additionally, it is absurd that the Proposed Rules essentially enshrines a particular (and
incorrect) view of evidentiary law under the guise of doing away with the application of
the Texas Rules of Evidence.

The legidative mandate was to make a simple system of justice that anyone
could use. The Task Force has done the opposite; it has decided to impose complex and
expensive rules upon creditors. Respectfully, the TXCBA submits that a simple system
of justice must apply through all Justice Court Rules, not just through some; and to all
parties, not just to defendants.

! Sec. 27.060(d).
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The Proposed Rules are Contrary to Established Texas L aw

The issues taken up in this section pertain to the requirement in the Proposed
Rules that an assignee must file an affidavit from the original issuer before the justice
court can issue a citation.

The Proposed Rules seem to be directed at the hearsay nature of an assignee's
affidavit. 1t is, of course, hearsay, just as all business records affidavits, regardless of
their source, are technically hearsay. Any affiant testifying to any business records has
no personal knowledge of the claim other than that which he gleaned from a review of
the company’s records. Yet the laws of our country and our state have determined that
their rdiability is such that an exception to hearsay is warranted for such testimony and
documentation. The only remaining issue, then, is whether there is something in an
assignee’ s affidavit testimony to justice court that changes this time-honored rule.

First, the Texas Supreme Court has squardly held that in the absence of an
objection, a court must admit and consider the testimony. In Texas Commerce Bank v.
New, 3 SW.3d 515 (Tex. 1999), the Texas Supreme Court held that an affidavit may be
offered as evidence at a default judgment hearing and that the testimony therein, though
hearsay, is admissible to prove-up a claim. The New decision was important for a
number of reasons: (1) it confirmed that when proving-up a default judgment, the court
may rely upon affidavit testimony, (2) it held that the affiant’s affidavit may be based
upon a review of the businesses records, and not be solely limited to the affiant’s
personal knowledge, and (3) it reminded the courts that hearsay testimony is admissible
as evidence in Texas, absent an objection, and that it is an abuse of discretion to exclude
such evidencein a unopposed prove-up hearing. As noted by the Court,

“Rule 802 says, ‘Inadmissible hearsay admitted without objection shall
not be denied probative value merely because it is hearsay.” Nothing in
rule 802 limits its application to contested hearings. The rule is not
ambiguous and requires no explication.”

Id. at 517. The Court’s rather curt treatment of any argument to the contrary is
instructive and should be heeded by the Task Force.

Second the information about which the assignee is testifying is derived from
information obtained from the predecessor-in-interest as the result of a business
transaction wherein the information was material to the transaction. As such, this
information qualifies for a hearsay exception under Tex.R.Evid. Rule 803(15). *
Supporting this is the fact that eight Texas District Courts of Appeal have held that the
records of a third-party may be adopted and incorporated by a successor-in-interest or
assignee, thereby becoming the business records of the current claim holder and thus
qualifying as an exception to hearsay rule under Tex.R.Evid. Rule 803(6). >* As such,

! Tex.R.Evid. 803(15) Statementsin Documents Affecting an Interest
in Property.

A statement contained in a document purporting to establish or affect an
interest in property if the matter stated was relevant to the purpose of the
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an affiant’s testimony satisfies multiple exceptions to the hearsay rule and would be
admissible even over objection.

Third, Smien * and its brethren opinions from several other appellate courts
require the admission of third-party derived business records over the defendant’s
objection, and specifically in the context of collection cases. Over the past two years,
every court considering the Smien rule has adopted it, recognizing that due to the high
level of federal regulation over major lenders, the documents referenced in a collection
case are inherently reliable and admissible, noting the strong possibility of business
failure and heavy criminal and civil penaltiesif it were otherwise.

The Proposed Rules, in short, go against the great weight of Texas jurisprudence in
numerous ways. in excluding unobjected-to testimony, regardiess of its nature; in
singling out one class of plaintiff for heighted evidentiary requirements; and in
disregarding the learned opinions of numerous courts who have recently considered
these issues. The TXCBA respectfully suggests a reworking of the Proposed Rules to
more accurately reflect Texas law.

Conclusion

It is the belief of the TXCBA that the current effort of the Task Force is
misguided on the above issues and that there is no substantive basis for several of the
rules that are being proposed. The effect of the Proposed Rules are devastating to the
clients we represent, will be devastating to the courts we practice in, and are ruinous to
the concept of simple and fair justice.

document, unless dealings with the property since the document was made have
been inconsistent with the truth of the statement or the purport of the document.

2 Tex.R.Evid. 803(6) Records of Regularly Conducted Activity.

A memorandum, report, record, or data compilation, in any form, of acts,
events, conditions, opinions, or diagnoses, made at or near the time by, or from
information transmitted by, a person with knowledge, if kept in the course of a
regularly conducted business activity, and if it was the regular practice of that
business activity to make the memorandum, report, record, or data compilation,
all as shown by the testimony of the custodian or other qualified witness, or by
affidavit that complies with Rule 902(10), unless the source of information or the
method or circumstances of preparation indicate lack of trustworthiness.
"Business' as used in this paragraph includes any and every kind of regular
organized activity whether conducted for profit or not.

% See Exhibit 3 for article regarding business records obtained from third-
party.

*Smien v Unifund CCR Partners, 321 S.W.3d 235 (Tex.App--
Houston[1st] 2010).
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The TXCBA continues to be willing to work with the Task Forcein an effort to
develop a set of rules which it and its members can support. In addition, there are many
other organizations that would be affected by the Proposed Rules, such as the Texas
Bankers Association, the Texas Process Servers Association, the National Association of
Retail Collection Attorneys, the International Association Credit and Collection
Professionals and the Debt Buyers Association International. We are in the process of
reaching out to these organizations so that we can, with a common voice, work with the
Task Force. But this must be said: if the Proposed Rules stand as they are currently
written, then the TXCBA will have no choice but to actively oppose them.

As aways, the Texas Creditors Bar Association appreciates the opportunity to work with
the Task Force, and eagerly looks forward to a fair set of rules governing our practice.

We remain respectfully yours,

Michadl J. Scott, Chair
Executive Committee
Texas Creditor's Bar Association
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SUMMARY OF RECOMMENDED REVISIONS
TEXASCREDITOR'SBAR ASSOCIATION

March 14, 2012

Rule | Topic Scope Comment
503 | Applicability to Other | Clarifiesand Enlargesthe proposed rule to include the Texas Rules of Civil Procedure discovery
Rules Expands Rule rulesand ensures proper integration with the remainder of thoserules. *
510 | Venue Eliminates Rule | Venueisestablished by statute, not by rule. 2
512 | Service Clarifiesand Expandsruleto allow for service methods available under federal law; specifically,
Expands Rule delivery to a person of competent age at the residence of the defendant. *
513 | Alternative Service Clarifiesand Allows private process serversto request alternative service and allows service by
ExpandsRule posting of the citation.
514 | Service of Papers Clarifiesand Allows service by first class mail # and expands the circumstances when email may be
other than Citation ExpandsRule utilized to include itsfirst use by another party.
516 | Answer Filed Clarifies Rule No substantive change to rule
517 | General Denial Clarifiesand Requires defendant to plead specific defenses and payment; but thereisno verification
Expands Rule requirement and thereisno verified plea
518 | Counterclaim Clarifies Rule No substantive change to rule
521 | Unclear Filings Clarifies Rule No substantive change to rule
525 | If Defendant Failsto Revises Rule Allowsthe court discretion in holding default judgment hearing when Rule 586 not
Appear fully satisfied. Removes dismissal with preudice prior to trial or dismissal hearing.
526 | No Dispute of Facts Revises Rule Allows for summary judgments, but limitstheir use to uncontested matters>
527 | Setting Clarifiesand Requires 14 day notice of trial when caseisreset

Expands Rule

Rule has been changed, but IT ISNOT significantly different from Task Force Proposal
Rule has been changed and I T IS significantly different from Task Force Proposal

Texas Creditor’ s Bar Association Rule Recommendations — Summary Page 1



Rule | Topic Scope Comment
531a | Trial Setting Clarifies Rule No substantive change to rule
555 | Setting Aside Default Clarifies Rule No substantive change to rule
Judgments and
Dismissals
560 | Appeal Bond ClarifiesRule Removes plaintiff’s bond requirement when appealing a take-nothing judgment ©
581 | Definitions Eliminates Rule | Thedefinitionsare not otherwisereferenced in therulesand are unnecessary
582 | Scope Revises Rule Adoptslanguage of the Tex.Gov.Code 27.060
583 | Construction of Rules | RevisesRule Clarifiesuniformity of Rules
584 | Applicability of Rules Clarifies Rule No substantive change to rule
of Procedure for Justice
Courts
585 | Removal to County or | Clarified and Eliminates use of paupers affidavit to satisfy filing feeswhen caseisremoved
District Court RevisesRule
586 | Plaintiff's Pleading Revises Rule Bringsrule into conformity with Texas law and historical pleading standards while
addressing issuesraised by the FTC and the Texas Attorney General ’
587 | Service Eliminates Rule | Revisonsto Rule 512 render thisrule unnecessary
New | Discoveryin Proposed Rule | Establishesa disclosure system for handling pre-trial exchange of information and
Collection Cases documents
New | Duty of Partiesto Proposed Rule | Supercedes Rule 507
Develop Case
New | Mediation Proposed Rule | Controlscost of mediation isthese casesto ensurethat costs are not disproportionate

to the amount of the claim and that mediation is beneficial to the parties

Rule has been changed, but IT ISNOT significantly different from Task Force Proposal
Rule has been changed and I T IS significantly different from Task Force Proposal

Texas Creditor’ s Bar Association Rule Recommendations — Summary Page 2



Endnotes:

1 Tex.Gov.Code Section 27.060(d)(3) provides that “[t]he rules adopted by the supreme court may not . . . require that discovery
rules adopted under the Texas Rules of Civil Procedure or the Texas Rules of Evidence be applied except to the extent the justice of
the peace hearing the case determines that the rules must be followed to ensure that the proceeding is fair to all parties.

2. Tex.Civ.Prac.&Rem.Code Chapter 15 establishes the rules pertaining to venue. These cannot be superceded by rule.

3. Fed.R.Civ.Proc.Rule 4(e) providesthat “an individual . . . may be served . . . by . . (2) doing any of the following:
@ delivering a copy of the summons and of the complaint to the individual personally;
(b leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and discretion
who resides there; or
(c) delivering a copy of each to an agent authorized by appointment or by law to receive service of process.

4, Service by First Class Mail is recognized as an acceptable method of service in all federal court cases and in a significant
number of individual states aswell. See Fed.R.Civ.Proc. Rule 4.

5. Tex.Gov.Code Section 27.060(a) requires that the rules of civil procedure promulgated by the supreme court should “ensure
thefair, expeditious, and inexpensive resolution of small claims cases.” Summary judgment is most often utilized as a tactical
annoyance, than as atrue tool for the resolution of alegal matter. Assuch, its availability should be eliminated or greatly reduced. If
a party wishes to move a case to trial, they need only ask.

6. If the plaintiff loses a case, they should not be required to post a $500 bond when there is no judgment to satisfy and there are
no costs of prosecution which will not be immediately borne by the plaintiff in paying the filing fee to the county or district court. As
such, a $500 bond is unnecessary, and certainly not one payable to the defendant.

7. See letter from Texas Creditor’s Bar Association to Justice Court Rules Task Force dated March 14, 2012.

Rule has been changed, but IT ISNOT significantly different from Task Force Proposal
Rule has been changed and I T IS significantly different from Task Force Proposal

Texas Creditor’s Bar Association Rule Recommendations — Summary Page 3



RULE 503. APPLICABILITY OF OTHER RULES

(@) The pre-judgment discovery rules in the Texas Rules of Civil Procedure
do not apply to justice courts unless, after notice and hearing, the judge orders
that a rule must be followed to ensure that the proceedings are fair to all parties.
The enforcement of a judgment shall not be affected by any rule in this chapter.

(b) The Texas Rules of Evidence do not apply to justice courts unless, after
notice and hearing, the judge orders that a rule must be followed to ensure that
the proceedings are fair to all parties.

(© Although the Texas Rules of Evidence do not apply to justice courts, the
judge may not disregard evidence that would be admissible under the Texas
Rules of Evidence.

RATIONALE: The Rule as written would allow a justice court to change the
rules relating to the admissibility of evidence at any point in the trial process,
including in the middle of trial. The proposed changes are not significantly
different, but would require notice and hearing before a judge applies evidentiary
rules to a particular case and would prevent a judge from ignoring what would
otherwise be admissible evidence.



RULE 510. VENUE

[This Proposed Rule conflicts with the governing venue statute.]

RATIONALE: The Task Force’s proposed rule conflicts with Texas Civil Practice
& Remedies Code Chapter 15. While the TXCBA feels that the justice courts
should be empowered to freely transfer venue as appropriate, a rule prohibiting
filing would be contrary to the statute and would confuse unsophisticated parties.



RULE 512. SERVICE

() The plaintiff is responsible for serving the defendant with the citation, a
copy of the petition, and the documents that are a part of the petition.

(b)  To obtain service, the plaintiff may:

(i)

(i)

(iii)

(iv)

Request the sheriff or constable to personally serve the defendant.
The plaintiff must pay the service fee or provide a sworn statement
why plaintiff is unable to pay;

Request the court to serve the defendant by registered or certified
mail, return receipt requested, restricted delivery requested. The
plaintiff must pay the actual cost of the certified or registered mail;
Employ a private process server licensed by the Supreme Court of
Texas to serve the defendant by personal delivery or by registered
or certified mail, return receipt requested.

File a written request with the court to allow any other uninterested
party who is at least 18 years old to serve the defendant by
personal delivery or by registered or certified mail, return receipt
requested. If the court approves the request, the authorized
person may serve the defendant in any of the above listed
methods.

(c) Personal service is accomplished when a copy of the citation, petition and
the documents that are a part of the petition are:

(i)
(i)

(iii)

Personally delivered to the defendant;

Left at the defendant’s dwelling or usual place of abode with
someone of suitable age and discretion who resides there, and a
copy is mailed by first class mail to the defendant at that address;
or

Delivered to an agent authorized by appointment or law to receive
service of process.

(d) Neither the plaintiff nor any person with an interest in the case may serve

the citation.

(e) If service is by registered or certified mail, return receipt requested, in
order for the service to be valid, the defendant's signature must be present
acknowledging receipt for the service.

RATIONALE: The rule is enlarged to include delivery to a person of suitable age
at the defendant’'s home. The language of the rule is taken directly from
Fed.R.Civ.Proc. 4(e)(2)(B).



RULE 513. ALTERNATIVE SERVICE

() If the methods under Rule 512 are insufficient to accomplish service, the
plaintiff constable, sheriff or private process server licensed by the Texas
Supreme Court may request alternative service. This motion must include a
sworn statement detailing the methods attempted. The plaintiff, constable,
sheriff or licensed private process server may request that the citation, petition
and documents that are part of the petition be:
0] Mailed first class mail to the defendant,
(i) Attached to a door or gate at the defendant's residence or other
place where the defendant can probably be found, or
(i)  Any other method that is reasonably likely to notify the defendant of
the suit.

(b) The judge shall approve the method requested if it is reasonably likely to
notify the defendant of the suit. If denied, a different method may be requested.

RATIONALE: The Texas Supreme Court licenses and regulates private process
servers. The rule should be amended to provide that licensed process servers
should also be allowed to move for alternative service.

Alternative service should be allowed by first class mail for small claims cases,
so long as said service is attested to by a sheriff, constable, or licensed process
server. This process exists in other states. See Ohio Civ.R. 4.6.



RULE 515. SERVICE OF PAPERS OTHER THAN CITATION

() Except as expressly provided in these rules, every pleading, notice, or
motion that these rules require be served, other than the citation, may be served
by a party, an attorney or record, a sheriff or constable, or any other person
competent to testify, and may be served by:

0] Delivering a copy to the party to be served, or the party's
authorized agent or attorney;

(i) Mailing a copy by first class mail, to the party's last known address.
Service by mail is complete upon depositing the paper, enclosed in
a postpaid, properly addressed wrapper, in a post office or official
depository under the care and custody of the United States Postal
Service;

(i)  Faxing a copy to the recipient's current fax number. Service by fax
after 5:00 p.m., local time of the recipient, is deemed to be served
the following day;

(iv)  Emailing a copy to an email address expressly provided by the
party for such service or utilized by the party for communication
regarding the case. Service by email after 5:00 p.m., local time of
the recipient, is deemed to be served the following day; or

(v) Any manner that the court may direct.

(b)  Service by fax, mail, or email adds three days to the time that a party has
to respond.

(©) The party or attorney of record shall sign a statement explaining how all
filings were served or certify service in open court. A certificate by a party or an
attorney of record, the officer’s return, or the sworn statement of any person
showing service of a notice, pleading, plea, motion, or other document is
presumptive evidence of service.

(d) A party to whom service is directed may offer proof that the notice or
instrument was not received or, if service was by mail, that it was not received
within three days from the date of deposit in a post office or official depository
under the care and custody of the United States Postal Service, and upon so
finding, the court may extend the time for taking the required action, or grant
such other just relief.

RATIONALE: Service by first class U.S. mail is recognized as an acceptable
method of service in all federal courts and in a significant number of individual
states as well. See Fed.R.Civ.P. 5(b)(2)(C).



RULE 516. ANSWER FILED

() Defendant must file with the court a written answer to a lawsuit by the end
of the 14th day after the day of on which the defendant was served with the
citation, and must send a copy of the answer to the plaintiff as provided by Rule
515.

(b) If defendant is served by publication, the time in which the defendant has
to answer the lawsuit is 42 days, instead of 14 days.

(c) If defendant’s answer date falls on a weekend or a legal holiday, or if the
court in which the answer is due closes before 5:00 p.m. on the answer day, the
answer is due on the next business day.

(d) Defendant's appearance shall be noted on the docket, and the case may
be set for trial by the court.

RATIONALE: No substantive changes have been proposed for this rule.



RULE 517. GENERAL DENIAL

() Defendant’s general denial of the suit filed is sufficient to constitute an
answer and appearance, but does not raise any specific defense at trial.

(b) If defendant wishes to raise a specific defense to plaintiff's claim or to
assert that a payment has been made, the defendant must provide sufficient
detail to allow plaintiff to understand the basis of the defense or claim of
payment.

RATIONALE: The Task Force has eliminated all forms of discovery for cases,
and also seeks to eliminate all forms of disclosure by a defendant. To avoid
surprise, affirmative defenses should be disclosed in the answer. Otherwise, a
claimant will not have sufficient knowledge to request limited discovery in order
to investigate a contested issue.



RULE 518. COUNTERCLAIM

A defendant who seeks to recover money from a plaintiff must file a
counterclaim. The counterclaim must include all information in the counter
petition that is required under Rule 509, and the defendant must pay a filing fee
or provide a sworn statement of inability to pay the fees. A citation need not be
served on the plaintiff, but the defendant must serve the counterclaim on all
other parties, as provided by Rule 515.

RATIONALE: There are no substantive changes proposed to this rule.



RULE 521. UNCLEAR FILINGS

A party may file a motion court asking that another party clarify any pleading filed
with the court. The court shall determine if the pleadings are sufficient to place
all parties on notice of the issue and scope of the suit. If the pleading is
insufficient, the court shall order the party to amend the pleading, and set a date
by which to make the corrections. If the party refuses, the pleading may be
stricken.

RATIONALE: There are no substantive changes proposed to this rule.



RULE 525. IF DEFENDANT FAILS TO APPEAR

If the defendant does not file an answer by the date listed in Rule 516, the judge
shall proceed in the following manner:

() If the plaintiff's claim is based on a written instrument signed by both
parties, a copy of which is on file, along with plaintiff's affidavit proving the copy's
authenticity and the amount owed after all payments, credits and offsets have
been applied, the judge must enter judgment for plaintiff, as sought, without a
hearing. Plaintiff's attorney may submit affidavits supporting reasonable and
necessary attorney's fees, which the court must consider.

(b) If the suit is a Debt Claim case that is filed in accordance with Rule 586
and a copy of the charge-off statement along with a sworn statement from the
plaintiff have been filed, the judge must enter judgment for plaintiff, as sought,
without a hearing. Plaintiff's attorney may submit affidavits supporting
reasonable and necessary attorney's fees, which the court must consider.

(c) If a default judgment cannot be entered as described in paragraph (a) or
(b), the plaintiff may request a default judgment hearing at which the plaintiff
must appear, in person or by telephonic or electronic means, and prove the right
to the damages sought. If the plaintiff proves the right to judgment, the judge
must grant judgment for the plaintiff in the amounts proven. If plaintiff does not
prove the right to judgment, the case shall be set for trial.

(d)  Justices are encouraged to allow plaintiffs to appear by telephonic or
electronic communication systems.

(e) If the defendant files an answer before a default judgment is signed, the
judge may not enter a default judgment and the case shall be set for trial.

RATIONALE: The proposed changes allows the court discretion in holding a
default judgment hearing when Rule 586 is not fully satisfied as determined by
the court. Otherwise, a plaintiff has no recourse to request reconsideration of a
court or clerk’s determination of compliance with the rule.

The proposed changes also remove the concept of dismissal with prejudice prior
to the trial or dismissal hearing.



RULE 526. NO DISPUTE OF FACTS

€) If defendant admits the debt, plaintiff may file a request for entry of
judgment and must serve a copy of the request on all parties. If the defendant
does not dispute plaintiff's request within 21 days, the court may proceed to
review plaintiff’'s request and the answer filed by the defendant, and may enter a
judgment if it appears that there is not disagreement between the parties as to
defendant’s liability.

(b) A party may file a motion for summary judgment asking to court to enter
judgment on its behalf and setting forth the evidence of its claim or defense. The
opposing party has 21 days to submit a written statement disputing the evidence
or otherwise showing why the motion should be denied. If the court does not
receive a response to the motion, it must then consider the motion and the
sufficiency of the supporting evidence and may enter judgment if the motion
proves the relief that is sought; otherwise, the motion shall be denied.

(©) A case brought under this chapter may not be disposed of through a no-
evidence motion for summary judgment.

RATIONALE: Tex. Gov't Code Sec. 27.060(a) requires that the changes to the
rules should “ensure the fair, expeditious, and inexpensive resolution of small
claims cases.” Summary judgment is most often utilized in justice court as a
tactical annoyance, rather than as a true tool for the resolution of a legal matter.
As such, its availability should be greatly reduced and its resolution simplified. If
a party wishes to obtain a resolution in a case, they may request an expedited
trial setting.



RULE 527. SETTING

After defendant answers, the case shall be set on a pretrial or trial docket, at the
judge’s discretion. The date, time, and place of the setting must be sent by the
court to all parties at their addresses of record, and must be mailed or otherwise
served at least 45 days before the setting date, unless the judge determines that
an earlier setting is required in the interests of justice. All subsequent settings
must be sent to all parties at their addresses of record at least 14 days prior to
the trial date, unless all parties agree to shorter notice.

RATIONALE: A minimum notice period should be required for trial resettings;

otherwise, parties may not be adequately notified or prepared for trial, or even be
available for the time and date of the reset.



RULE 528. CONTINUANCE

The judge, for good cause shown, may continue any setting.

RATIONALE: No substantive changes have been proposed to this rule.



RULE 531a. TRIAL SETTING

On the day and time that the case is set for trial, the judge shall call the cases in
their order. If the plaintiff does not appear when the case is called, the judge
may postpone the case or dismiss the suit, without prejudice. If the defendant
does not appear when the case is called, the judge may postpone the case or
take evidence. If the judge proceeds and takes evidence and plaintiff proves the
case, judgment must be awarded in the amounts proven; otherwise, a take-
nothing judgment must be rendered in favor of defendant.

RATIONALE: No substantive changes have been proposed to this rule.



RULE 555. SETTING ASIDE DEFAULT JUDGMENTS AND DISMISSALS

(& A plaintiff whose case is dismissed may move to reinstate the case within
ten days of the dismissal. The plaintiff must serve all parties with a copy of the
motion by the next business day using a method approved under Rule 515. If
plaintiff shows good cause why the case should be reinstated, the court may
reinstate the case.

(b) A defendant against whom a default judgment is granted may file a
motion, seeking to set aside the judgment, within ten days of the date of the
judgment. The defendant must serve all other parties with a copy of the motion
by the next business day, using a method approved under Rule 515. If the
defendant shows good cause why the judgment should be set aside, the court
may set aside the judgment and proceed with a trial setting.

(c) If the court denies a motion for new trial, or motion to reinstate, the party
making the motion is entitled to appeal that court’s dismissal or judgment as
provided by Section 6, and will receive a new trial in the receiving court if the
appeal is properly perfected.

RATIONALE: No substantive changes have been proposed to this rule.



RULE 560. APPEAL BOND

€)) Plaintiff may appeal the judgment by filing a notice of appeal, personally
or by plaintiff's attorney, within 20 days after the judgment date or any motion for
new trial is denied.

(b) Defendant may appeal the judgment by filing a notice of appeal and a
bond, personally or by defendant's attorney, within 20 days after the judgment is
rendered The bond must equal twice the total judgment amount, must be signed
by two sureties approved by the judge, must be payable to the plaintiff, and must
include the condition that the defendant will prosecute the appeal to effect and
pay the judgment that may be granted against him on appeal.

(©) The appealing party must serve a copy of the notice of appealand bond
on all parties. The court hearing the appeal may not enter an order of default
judgment without proof that the notice of appeal was served.

(d) The appeal is perfected when the notice and bond, if applicable, have
been filed. All parties must make their appearances at the next term of the
receiving court.

(e) The appeal may not be dismissed for procedural defects or irregularities,
either as to form or substance, without allowing appellant five days after notice to
correct or amend the pleadings. This notice must be given by the court to which
the cause has been appealed.

RATIONALE: The proposed change eliminates the bond for the appeal of a
take-nothing judgment. Given the extreme reduction in available discovery and
dispositive motions, a plaintiff should not be required to post a $500 bond for
appeal. There is no judgment to satisfy and no costs of prosecution which will
not be immediately borne by the plaintiff in paying the filing fee to the county or
district court.



RULE 581. DEFINITIONS

[TXCBA recommends that this rule be deleted]

RATIONALE: The definitions section includes numerous terms that are not
used in the rules, and do not comport with the statute’s goal of crafting rules that
are understandable by a lay person.



RULE 582. SCOPE
(@)  This chapter applies to:

0] an assignee of a claim or other person seeking to sue on an
assigned claim;

(i) a person primarily engaged in the business of lending money at
interest; or

(i)  acollection agency or collection agent,

to the extent that the claim pertains to monies lent to or advanced on behalf of
the defendant.

(b) The court has authority to remove a case from the scope of this chapter if
it determines this chapter does not apply.

(©) The court may require parties to adhere to this chapter if it determines that
this chapter applies.

RATIONALE: The proposed changes adopt the language of Texas Government
Code Sec. 27.060.



RULE 583. CONSTRUCTION OF RULES

The rules in this chapter should be interpreted in such a manner as to
promote judicial efficiency, enhance uniformity among justice courts, and ensure
due process for all parties.

RATIONALE: The second sentence proposed by the Task Force is prejudicial
and would seem to be a blanket rule to support judges in inferring that
individuals, as opposed to corporations, are entitled to “more” justice. In the
hands of judges who are not necessarily trained attorneys, such a rule could lead
to substantial injustice.



RULE 584. APPLICABILITY OF RULES OF PROCEDURE FOR JUSTICE
COURTS

() Except as outlined in this chapter, the rules of civil procedure promulgated
by the Texas Supreme Court for justice courts shall apply.

(b) Upon request, a justice of the peace hearing a cause of action to which
this chapter applies may, determine that the Texas Rules of Evidence and Texas
Rules of Civil Procedure should be followed to ensure that the proceeding is fair
to all parties.

RATIONALE: No substantive changes have been proposed to this rule.



RULE 585. REMOVAL TO COUNTY OR DISTRICT COURT

€)) If either party in a suit to which this chapter applies wishes to remove the
suit to a county or district Court with concurrent jurisdiction, that party may do so
by filing a motion for removal.

(b) Removal is not automatic; the court has discretion to grant or deny the
motion. The court may consider whether:
0] The parties are represented by counsel,
(i) The amount in controversy; and
(i)  If justice would be served by allowing the case to be adjudicated in
a higher court.

(©) If the motion for removal is granted:
0] The court shall send its court file to the court to which the suit is
removed; and
(i) The moving party must pay the filing fee for the higher court.

(d) A defendant seeking removal under this rule is not allowed to avoid the
payment of the filing fee by submitting an affidavit of indigency in accordance
with Texas Rule of Civil Procedure 145.

RATIONALE: Itis outside the purview of the Task Force to allow a pauper’s
affidavit to waive filing fees for removed cases. Such a modification should only
be considered, if at all, by the county and district courts.



RULE 586. PLAINTIFF’'S PLEADINGS

€)) The petition of a suit filed under this chapter must contain:

0] Each defendant's name and address;

(i) The name of the original creditor, if different from plaintiff;

(i)  The original account number, which may be masked;

(iv)  The account’s date of origination/issuance;

(v) The charge-off date and amount, if applicable to the claim;

(vi)  If the plaintiff seeks post-charge-off interest, whether the rate of
interest is based on a contract or statutory rate, and the amount of
post-charge-off interest claimed; and

(vii)  If the plaintiff is represented by an attorney, the attorney's name,
address, and telephone number.

(b) A copy of a document evidencing the existence of the account may be
incorporated into petition, for instance:

0] the contract;

(i) the promissory note;

(i)  acharge-off statement; or

(iv)  other documents that prove the debt.

(c) Plaintiff's affidavit, attesting to the amount that is owed after all payments,
offsets or credits due to the defendant have been applied, may be incorporated
into the petition.

RATIONALE: The Task Force’s proposed rule is a significant deviation from any
state’s practice and extant Texas case law. It is incomprehensible to the lay
person and acts as an unconstitutional bar to access to the courts by creditors,
by essentially requiring proof of an entire case before a citation will even be
issued. The Texas Creditors Bar Association laid out the significant issues
inherent in the rule in its letter to the Task Force dated March 14, 2012.

The TXCBA agrees that significant disclosure in a petition is a way to enhance
disclosure of the relevant facts to a defendant; however, this rule essentially
attempts to create a “rule of evidence”, in direct contravention of the statute,
which must be satisfied before a case may even be presented to the defendant.
There is no mechanism for contesting a court’s determination of whether the rule
has been satisfied.



RULE 587. SERVICE ON DEFENDANT

[Eliminated]

RATIONALE: Revisions to proposed Rule 512 make this rule unnecessary.



RULE 5__. DISCOVERY IN DEBT COLLECTION CASES

(@)  Within 30 days after the defendant has filed an answer, each party must
serve a written notice on all other parties that identifies every person who has
knowledge of facts that are relevant to the case and must provide a brief
summary of those facts.

(b) If, at any time after the initial disclosure required by paragraph (a), an
additional witness becomes known, or the information known to a previously
identified witness should change, this information must be communicated to all
parties as soon as practicable, and not fewer than 14 days before trial.

(©) A party that intends to offer the affidavit of a custodian of records need
only provide such documents in compliance with paragraph (d). A custodian of
records does not need to be identified under paragraph (a).

(d)  Assoon as is practicable, but not fewer than 14 days before trial, each
party to the lawsuit must deliver to the other parties a copy of every document
that they intend to use during the trial.

(e) ,/After good cause is shown, the court may order discovery, to ensure that
the proceeding is fair to all parties.

()] This rule supercedes Rule 505.

RATIONALE: This new rule proposed by the TXCBA establishes a simple
method to exchange witness and documentary evidence prior to the trial date.
Because collection cases often revolve around documentary evidence, this will
allow for the full disclosure of most issues in the absence of standard discovery.

Custodians of business records are inherently protected by the Texas Rules of
Evidence from being used as pawns in litigation. Specifically, an affidavit which
substantially conforms to Texas Rule of Evidence 902(10) “shall be sufficient.”
See Tex.R.Evid. 902(10)(b). Therefore, there is no particular purpose in
disclosing the custodian’s identity when the function of the custodian is simply
the certification of the records, rather than the offering of testimony.



RULE S___ . DUTY OF THE PARTIES TO DEVELOP THEIR CASE

In a case brought under this chapter, it is the duty of the parties, rather than the
judge, to develop the facts of the case.

RATIONALE: This rule would supersede proposed Rule 507. The TXCBA is
concerned that the proposed rules attempt to create a continental system of
“judge-directed” discovery and trial, as opposed to the time-honored American
model of party-directed litigation. Such a dramatic shift is outside the purview of
the Task Force and the statutorily-mandated changes.



RULE 5__. MEDIATION

() The judge may require the parties to participate in third-party mediation,
provided that the costs incurred by any party does not exceed $50.

(b) A party may only be required to attend one mediation.

(©) The attorney for plaintiff in a Debt Collection case may serve as the
corporate representative of the plaintiff at mediation.

RATIONALE: The statute requires the expeditious and inexpensive resolution of
small claims cases. Many counties have established low-cost resolution through
mediation, which should be encouraged, but there should be a rule capping the
expense of alternative dispute resolution.
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Just 1 Case

A Review of | ssues Facing the L egal Collection Industry

Admissibility of Third-Party Records
A Question and Answer Session
Michaedl J. Scott

In 2010, the Court of Appeals of Texas, First District, Houston,
rendereditsdecisionin Smienv Unifund CCR Partners, 321 S.W.3d
235 (Tex.App--Houston[1st] 2010). Whether the panel of justices
considering the case understood the contrast in opinions, both legal
and personal, that Smien has created isunclear. What isclear isthat
the admissibility of third-party records asthe business records of the
proponent, a la Smien, (Third-Party Records) is an issue that is
challenging for both the courts and counsel.

Smien involved an affidavit offered by the representative of a debt
purchaser to prove-up that party’s claim. The court held that the
admission of the affidavit over a hearsay objection was not an abuse
of discretion. In so doing, it determined that the affidavit fell within an allowed exception to the
hearsay rule under Tex.R.Evid. Rule 803(6) ™ because it met certain criteria.  These criteria
constitute athree-pronged test which has become the Smien standard. Specifically, for third-party
records to be admissible as a proponent’s own business records, the affiant must show that:

1) the documents are incorporated and kept in the course of the testifying
witness's business,

2) the business typically relies upon the accuracy of the contents of the
document; and

3) circumstances otherwise indicate the trustworthiness of the document.

Purpose

The purpose of this article isto show that Smien was not only correctly decided, but that it is:
1) consistent with a substantial line of legal authority;
2) consistent with the rulings in other Texas courts; and
3) becoming widely adopted.

[ Going forward, the rules of evidence will be referred to by rule numbers only. Please note
that the Texas Rules of Evidence are patterned after the Federal Rules of Evidence.
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Presentation

The argument goes as follows:

Q-01: Isthereany legal basisfor admitting the documentsof athird-party asa proponent’s
own business records?

A-01: Not onlyyes, but heck yes. Asthe Rules of Evidence were formalized in their current form,
theissue of the interplay between the hearsay exception afforded by Rule 803(6) and Third-
Party Recordscametotheforefront. Substantially all United States Circuit Courts of Appeal
have considered the issue and have ruled that documents furnished originally from athird-
party source but kept in the regular course of business and relied upon by the proponent of
that record may be properly admitted under 803(6).?

2l The following cases hold that Rule 803(6) does not require that a document actually be
prepared by the business entity proffering the document. Rather, the cases stress two factorswhich
are indicative of reliability and would allow an incorporated document to be admitted based upon
the foundational testimony of awitnesswith first-hand knowledge of the record keeping procedures
of the offering business, eventhough that businessdid not actually preparethe document. Thesetwo

factorsare:
1) that the incorporating business rely upon the accuracy of the document
incorporated, and
2) that there are other circumstances indicating the trustworthiness of the
document.
Case Summary
Fed. Cir. | Air Land Forwarders, Inc. v. US 172 F. 3d 1338 (Fed. Cir. 1999) (L oss estimates produced by third

party estimators were "businessrecords’ of themilitary . . . both reliance and additional assurances of
credibility to be present in that therepair estimates at issue were clearly relied upon by the military
during the claims adjudication process and the military considered theentire record, third-party repair
estimates, in making its decision on the proper amount of compensation to be paid to the service
member.)

1% Cir. United Statesv. Doe, 960 F.2d 221, 223 (1st Cir.1992) (invoice properly admitted even though it was
previously therecord of another company)
2™ Cir. United Satesv. Jakobetz, 955 F.2d 786 (2d Cir.1992), the Second Circuit also adopted this

application of the business records exception in admitting into evidencetoll receiptsthat had been
incorporated into the business records of a construction company. The court stated:

Rule 803(6) allows businessrecords to be admitted "if witnesses testify that the records are
integrated into acompany's records and relied upon in itsday to day operations.” Matter of
Ollag Constr. Equip. Corp., 665 F.2d 43, 46 (2d Cir. 1981). Even if thedocument is
originally created by another entity, its creator need not testify when the document has been
incorporated into the business records of thetestifying entity.
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Q-02:

A-02:

Q-03:

A-03:

Why do so many of these Federal casesinvolve the United Statesasa party?

Whenthe United Statesisaparty tolitigation, the case ofteninvolvescriminal conduct. The
import of this fact is that not only are these federal courts of appeal prepared to consider
Third-Party Records, but they are willing to deprive a person of his liberty (put him in jail)
based upon this exception.

Well, that’ sall fineand good, but what about Texas? What do Texas courtscare about
how the federal government construesits rules of evidence?

The Texas Rules of Evidence are patterned after the Federal Rules of Evidence, and thus
cases that interpret the federal rules guide the application of the Texas rules unless the

citing United Satesv. Carranco, 551 F.2d 1197, 1200 (10th Cir.1977).

39 Cir.

United States v. Sokolow, 91 F.3d 396, 403 (3d Cir.1996) (explaining that business records exception
gtill applies even though the records were derived from outside sources aslong asthere are other
assurances of accuracy present)

5" Cir.

United Satesv. Ullrich, 580 F.2d 765, 771-72 (5th Cir.1978) (documentsfurnished originally from
other sources but kept in theregular course of business and relied upon to confirm inventory were
properly admitted under 803(6)).

9" Cir.

United Statesv. Childs, 5 F.3d 1328, 1334 (9th Cir.1993), the Court of Appealsfor the Ninth Circuit
held that documents prepared by third parties and integrated into the records of an auto dealership
were properly admitted based on testimony that the documents were kept in the regular course of
business and wererelied upon by the dealership. The Ninth Circuit found the fact that the auto
dealership relied upon the accuracy of the documentsin its day-to-day business activities particularly
relevant.
MRT Congt., Inc. v. Hardrives, 158 F.3d 478, 483 (9th Cir.1998) ("[R]ecords a business receives
from others are admissible under Federal Rule of Evidence 803(6) when thoserecords arekept in
theregular course of business, relied upon by that business, and where that businesshasa
substantial interest in the accuracy of therecords.”)

10" Cir.

United Satesv. Hines, 564 F.2d 925, 928 (10th Cir. 1977), cert. denied 434 U.S. 1022, 98 S.Ct. 748,
54 L.Ed.2d 770 (1978) (“Thetest of whether such records should be admitted rests upon their
reliability. Herethetest of reliability ismet. Automobile manufacturers have agreat interestin
assuring that the VIN's on their products correspond with the appropriate invoices, for without
careful, reliableidentification procedurestheir businesswould greatly suffer or even fail.”)

11" Cir.

United Statesv. Parker, 749 F.2d 628, 633 (11th Cir. 1984), also agreed that it isnot necessary under
Rule 803(6) that the records be prepared by the business that has custody of them and the fact that
"the witness and hiscompany had neither prepared the certificate nor had first-hand knowledge of the
preparation does not contravene Rule 803(6)."
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language of the rule clearly departsfromitsfederal counterpart. ¥ Also, the Texas Supreme
Court saysit isimportant.

Q-04: Hasany Texascriminal court adopted theThird-Party Recordsstandard asthefederal
courts have?

A-04: Yes Thereareat least two Texascriminal court decisionsthat have adopted the Third-Party
Records exceptions applied by the federal courts. [ [¢

Q-05: Whenwasthefirst occasion whereaTexascourt recognized that Third-Party Records
could be made part of a proponent’s own business records?

A-05: AlthoughHarrisv. Sate (1993) is the first application of the Third-Party Records principle
in the context of a criminal case, there are two decisions that pre-date Harris. Cockrell v.
Republic Mortg. Ins. Co.,!” rendered by Dallas Court of Appealsand GT & MC, Inc. v. Tex.

I Cole v. Sate, 839 S.W.2d 798, 801 (Tex.Crim.App.1990) (“To begin with, our Texas
Rules of Criminal Evidence, and the Texas Rules of Civil Evidence for that matter, are patterned
after the Federal Rules of Evidence, and cases interpreting federal rules should be consulted for
guidance as to their scope and applicability unless the Texas rule clearly departs from its federal
counterpart.”).

[ Guevarav. Ferrer, 247 S.\W.3d 662, 667 n.3 (Tex. 2007) (" Considering federal precedent
asto evidentiary mattersis appropriate.”).

Bl See Harris v State, 846 S.W.2d 960 (Tex.App.-Houston [1st Dist.] 1993, pet. ref'd.)
(Witness allowed to treat a certificate of origin from a car manufacturer as their business record,
notwithstanding the fact that the witness was unaware of who created it, or if that that person had
personal knowledge of theinformation contained within [adopting Tenth Circuit'sanalysisinUnited
Satesv. Hines, holding that documents created by athird party incorporated into the regular course
of the testifying witness's business are admissible under Federa Rule of Evidence 803(6]).

¢l See Bell v State, 176 S.W.3d 90 (Tex.App-Houston[1st] 2004) (Letters prepared by a
third-party, and relied upon by company representative were admissible as that company's business
recordin acriminal proceeding wherethe company relied upon and incorporated the documentsinto
its business practices. The court noted that there was an indication of trustworthiness based upon
the company's use of the letters in meeting regulatory compliance).

[ Cockrell v. Republic Mortg. Ins. Co., 817 SW 2d 106 (Tex.App--Dallas 1991, no writ).
(Republic pled that it was the owner and holder of the notes by virtue of an assignment from the
notes originator. Republic’s affiant was allowed to testify over objection that in her capacity as
claims manager, she was custodian of and familiar with therecordsrelating to Republic’ s claim and
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City Ref., Inc.,!® rendered by the Houston [14™ Dist] Court of Appeals. Both Cockrell and
GT & MC, Inc. were key cases relied upon by the Houston [1* Dist] Court of Appealsin
deciding Smien.

Q-06: What exactly is the issue that the federal courts are attempting to address when
considering Third-Party Records?

A-06: Reliability of the records is the primary basis for admitting evidence under the business
records exception.

Q-07: Aretheissues similar for Texas courts?

A-07: The short answer is yes. Reliability of Third-Party Records is central to any decision
regarding whether these records should be admitted. Texas courts typically formalize the
inquiry by describing those circumstances under which reliability can be presumed. They
are

1) Records of a third-party that have become another entity's primary record of the
underlying transaction; ™!

that the claim for loss, the notice of intention to foreclose, and the loan histories on the notes were
all provided by the predecessor, and that it isthe regular course of business for Repulic to keep such
records and to rely upon them in the conduct of its business.)

[ GT & MC, Inc. v. Tex. City Ref., Inc., 822 SW.2d 252, 258 (Tex. App.-Houston [14th
Dist.] 1991, writ denied). (Invoicesfor themovement and storage of oil, including inspectionreports
regarding the storage facility were admitted as the proponent's business records, as documents
originated by third parties. The witness testified that the invoices were maintained by the plaintiff
intheregular and normal course of itsbusiness. The court held that the documents "became buyer's
primary record of information about the underlying transaction™).

[ See Munoz v. Srahm Farms, Inc., 69 F.3d 501, 503 (Fed.Cir.1995).

(9 See Garcia v. Dutcher Phipps Crane & Rigging Co., No. 08-00-00387-CV, 2002 WL
467932, a *1 (Tex.App.-El Paso March 28, 2002, pet. denied) (mem. op., not designated for
publication); see also GT & MC, Inc. v. Texas City Refining, Inc., 822 SW.2d 252, 257
(Tex.App.-Houston [1st Dist.] 1991, writ denied) (invoices received from outside vendors were
admissible upontestimony by custodian of recordsasto the procedure by which theinvoices became
the company's business records).
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2) Records of athird-party wherethe accuracy of theinformation contained therein has
been verified by the proponent of the record; ™ or

3 Records of a third-party that form the basis for ongoing transactions." [*2

Q-08: Which Texas courts have adopted some form of a Third-Party Records provision
regarding Rule 803(6)?

A-08: Each of the following Appellate Districts has adopted, or applied the Third-Party Records

provisions:

1) Beaumont; [*¥

2) Corpus Christ; 4
3)  Dallas [

4)  El Paso; 8

(1 See Id.; see also Duncan Dev., Inc. v. Haney, 634 SW.2d 811, 812-13 (Tex.1982)
(subcontractors invoicesbecameintegral part of builder'srecordswhere builder'semployees regular
responsibilities required verification of the subcontractor's performance and verification of the
accuracy of the invoices).

[l See Abrego v Harvest Credit Management VII, LLC, 2010 Tex. App. LEXIS 3117, at
**7-8 (citing Cockrell v. Republic MortgageIns. Co., 817 S.W.2d 106, 112 (Tex. App.-Dallas1991,
no writ)).

[ Nice v. Dodeka, L.L.C., No. 09-10-00014-CV, 2010 WL 4514174, at *6 (Tex.
App.-Beaumont Nov. 10, 2010, no pet.) (mem. op., not designated for publication) (Debt Buyer's
affidavit that alincluded (1) variouscredit card agreements; (2) documentsindicating DB's purchase
of the account; (3) monthly statements, (4) DB'sdemand letter; and (5) an Affidavit of Indebtedness
and Assignment was admissible, though ultimately insufficient to prove pre-judgment interest
because the affidavit lacked specificity as to how the amount was calculated.)

[ Abrego v Harvest Credit Management VII, LLC, 2010 Tex. App. LEXIS 3117
(Tex.App—Corpus Christi 2010).

(31 Cockrell v. Republic Mortg. Ins. Co., 136 S.W.3d 762 (Tex.App.-Dallas 2004, no pet.)
(previously described).

(8] Martinez v. Midland Credit Management, Inc., 250 SW 3d 481 (Tex.App-El Paso 2008,
no pet.) (Court enunciated Smien standards, but determined that witness not qualified to testify as
to the accuracy of the documents because he did not produce name of third party, hisown full name,
information of original acquisition, or any evidence of qualification to testify).
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5) Fort Worth; [

6) Houston [1st Dist]; [*®
7) Houston [14th Dist.]; [*?
8) San Antonio. %!

[*1 Fleming vFannieMag, No. 02-09-00445-CV (Tex.App.-Fort Worth November 24, 2010)
(mem. op., not designated for publication) (Affidavit of law firm paralegal alowed testify as to
business records of client servicing company and non-judicial foreclosure of property.).

(8l Harrisv State, 846 S.W.2d 960 (Tex.App.-Houston [1st Dist.] 1993, pet. ref'd.); Bell v
Sate, 176 S.W.3d 90 (Tex.App-Houston[ 1st] 2004) (previoudy described); Smienv Unifund, 321
SW.3d 235 (Yex.App-Houston[1st] 2010) (previoudly described); Monroe v. Unifund CCR
Partners, No. 01-09-00101-CV (Tex.App.-Houston[1st] May 13, 2010) (mem. op., not designated
for publication) (Affidavit of debt purchaser contained assignment from credit grantor, Bill of Sale,
monthly statements, and card member agreement. All documents were admitted over objection. The
court noted that the same 16-digit account number was used for boththe monthly account statements
and the proponent’ saccount that was acquired and is some evidence that the account wasthat of the
defendants.); Wood v Pharia, No. 01-10-00579-CV (Tex.App.-Houston[1st] December 9, 2010)
(mem. op., not designated for publication) (Debt purchaser’s affidavit attesting to the assignment
history of an account from credit grantor to debt purchaser and theamount owed, and attaching aBill
of Sale/Authorizationfor Assignment, acardmember agreement, and numerous account statements
was admitted as business records because the trustworthiness of the documents was supported by
the fact that debt purchaser’s predecessorsin interest must keep careful records of their customer's
debts or else their businesses would suffer or fail, and inaccurate records could result in civil or
criminal penalties); and Wandev Pharia, No. 01-10-00481-CV (Tex.App.-Houston[ 1st] August 25,
2011) (mem. op., not designated for publication) (Debt purchaser’s affidavit that (a) attached
illegible portions of a card member agreement, (b) failed to include portions of the agreement
document, (c) did not explain how the terms of the agreement supported the claimed balance, and
(d) failed to offer testimony or evidence setting forth the calculations used to arrive at its claimed
outstanding balance was (1) was admissible, (2) was insufficient to prove its claim, but (2) was
sufficient to withstand a no-evidence summary judgment motion.).

[ GT & MC, Inc. v. Tex. City Ref., Inc., 822 SW.2d 252, 258 (Tex. App.-Houston [14th
Dist.] 1991, writ denied) (previously described); and Jaramillo v. Portfolio Acquisitions, LLC,No.
14-08-00939-CV, (Tex.App.-Houston[14th] March 30, 2010) (mem. op., not designated for
publication) (Debt purchaser entered into evidence a credit card agreement and account statements
that had been issued to the credit grantor (which reflected purchases and payments made on the
account), and testified that the agreement provided by debt purchaser wasthe agreement controlling
the account. Court found evidence insufficient to prove breach of contract, but sufficient to prove
claims under Account Stated and Quantum Meruit theories of recovery).

(20 Dodeka v Campos, No. 04-11-00339-CV, 2002 L exis 10003 (Tex.App.-San Antonio Dec.
21,2011) (Debt purchaser offeredinto evidence an Affidavit of Assignment, Damages, and Business
Records, which thetrial court excluded. The court, in following Smien, held that the exclusion of
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Q-09: Okay, but what about cases like Martinez® and Riddle? out of El Paso?

A-09: Casesare not just about the law; they are also about the facts. The analysis is sometimes
confusing and can lead to what appear to be contradictory quotations. For example, in
Martinez, the Court cited as authority all of the issues previously discussed. ! In fact,
Martinezwascited by Smien asauthority in support of itsdecision. Only after the Martinez
Court described the conditionsunder which third-party records could be admitted, did it then
turn to the issue of the admissibility of the specific affidavit that was before it. The court
determined that the proffered affidavit wasinsufficient to meet the requirementsof therule;
observing that the affiant did not state the name of the third party, nor even the affiant’s own
full namefor that matter, nor did he provide any information about theaccount’ sacquisition,

the evidence was an abuse of discretion).

(21 Martinezv. Midland Credit Management, Inc., 250 SW 3d 481 (Tex.App-El Paso 2008,
no pet.) (Court enunciated Smien standards, but determined that the witness was not qualified to
testify asto the accuracy of the documents because he did not produce the name of predecessor, his
own full name, information of original acquisition, or any evidence of qualification to testify.).

(22l Riddlev. Unifund CCR Partners, 298 S.W.3d 780, 782 (Tex.App.-El Paso 2009, no pet.).

(23 Specifically, in the paragraph immediately preceding the disallowance of Midland's
affidavit, the Court stated:

“Business records that have been created by one entity, but which have become
another entity's primary record of the underlying transaction may be admissible
pursuant to rule 803(6). Garcia v. Dutcher Phipps Crane & Rigging Co., No.
08-00-00387-CV, 2002 WL 467932, at *1 (Tex.App.-El Paso March 28, 2002, pet.
denied) (mem. op., not designated for publication); seealso GT & MC, Inc. v. Texas
City Refining, Inc., 822 SW.2d 252, 257 (Tex.App.-Houston [1t Dist.] 1991, writ
denied) (invoicesreceived from outside vendorswere admissible upontestimony by
custodianof records asto the procedure by which theinvoices became the company's
business records). In addition, a document can comprise the records of another
businessif the second business determinesthe accuracy of theinformation generated
by the first business. Id.; see also Duncan Dev., Inc. v. Haney, 634 S.\W.2d 811,
812-13(Tex.1982) (subcontractors invoicesbecameintegral part of builder'srecords
where builder's employees regular responsibilities required verification of the
subcontractor's performance and verification of the accuracy of the invoices);
Cockrell v. Republic Mortgage Ins. Co., 817 SW.2d 106, 112-13 (Tex. App.-Dallas
1991, no writ) (testimony by employeesof mortgage insurer that documentsreceived
from aloan servicer were kept in the ordinary course of business and formed the
basis for an insurance payment satisfied the requirements of rule 803(6)).”

Martinez v. Midland Credit Management, Inc., 250 SW 3d at 485.
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Q-10:

A-10:

theway that the businessrecordswererelied uponby Midland, or provideany other indicium
of trustworthiness that the court could rely upon in admitting the records.

Once a party fails to meet the requirements of Third-Party Records, the analysis of
admissibility collapsesto that of atraditional Rule 902(10) business records affidavit where
the proponent is testifying as to its own records, or regarding records of athird-party where
the proponent has knowledge as to how the records are created and maintained. For
example, the exclusion of the testimony in Riddle was warranted because the affiant did not
meet the requirements of Rule 803(6) and the Third-Party Record exceptions. Once that
occurred, the court was left to determineif the records could be proved-up in a traditional
way. They could not, as the proponent’s testimony showed that he could not meet this
requirement. (4

What, exactly then, istheimportance of Simien?

Smien was a simple articulation. Further, Smien provided a three-prong test for the
admissibility of third-party records. The proponent must show that:

1) the documents are incorporated and kept in the course of the testifying
witness's business,

2) the business typically relies upon the accuracy of the contents of the
document, and

3) circumstances otherwise indicate the trustworthiness of the document.

It must be recognized, however, that Smien was not new law. The Smien decision was
rendered on April 15, 2010. There are at least six previous Texas cases discussing Third-
Party Records,® many of which the Smien court relied upon in reaching its decision.

4 |1d. (In tegtifying about the telemarketing application, the witness stated that the

information wasinput by someoneat First USA, although he had no personal information about how
the information was input or how the information was obtained. The same observation could be
made about the account statements, and the cardholder agreement.).

[ These cases are:

Cockrell v. Republic Mortg. Ins. Co.,817 SW 2d 106 (Dallas 1991);

GT & MC, Inc. v. Tex. City Ref., Inc., 822 SW.2d 252 (Houston [14th Dist.] 1991,
Harrisv Sate, 846 SW.2d 960 (Houston [1st Dist.] 1993);

Bell v Sate, 176 SW.3d 90 (Houston[1st] 2004);

Martinez v. Midland Credit Management, Inc., 250 SW 3d 481 (El Paso 2008); and
Jaramillov. Portfolio Acquisitions, LLC, No. 14-08-00939-CV, (Houston[14thDist.] 2010).
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Q-11:

A-11:

A-11:

Smienwassimply aclean and concisearticulation of thelegal principles expressed by these
predecessor cases.

How does this affect pending debt purchasers cases?
Answer - Part 1.

To answer this question, there must first be a basic understanding of the debt purchase
industry. Accounts are acquired as part of debt portfolios, each of which is comprised of
multipleindividual accounts. These portfoliosare priced inthe hundreds of thousands, if not
millions of dollars. Pricing is based upon a multitude of factors, two of which are the
balance of each account and the availability of supporting documents; though certainly not
a complete list of factors. The credit grantor sells to the debt purchaser the account and
provides critical information about the account, including balance, last payment date,
address, etc., and delivers a copy of various account documents, which may include
statements, applications and terms and conditions pertaining to the transferred accounts.

Thisinformation and these documents are material components to the transaction and their
availability affects the purchase price.

Theinformation and therelated documentsbecomethe coreof the debt purchaser’ sbusiness.
It is based upon thisinformation that the debt purchaser makes decisions on how to collect,
which vendors to employ, and which costs should be incurred in its collection efforts. In
addition, all written communications that are sent to the debtor are predicated upon this
information and are subject to the requirements of both state and federal law. The original
credit grantor and the debt purchaser would be subject to substantial civil penaltiesif it were
determined that the information contained in their communications were incorrect.
Additionally, credit grantors, which are typically national banks or similar lending
institutions, are subject to numerous regulatory oversight. It is this source information,
obtained from the credit grantor, that forms the basis of the debt purchasers business.

Answer - Part 2.
Comparing the holding in Smien with Texas caselaw, we seethat Smien distillstwo prior

concepts of admissibility into itsthree-prong test; roughly paralleling what previously were
characterized as independent bases for admissihility.

Prior Cases Simien

The documents have become | The documents are incorporated and kept in the
another entity's primary record | course of the testifying witness's business
of the underlying transaction

The documents form the basis | The business typically relies upon the accuracy of the
for ongoing transactions contents of the document
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Finally, Smien set forth the additional requirement of trustworthiness, harkening back to the
core principal which justifies the admission of these documents: reliability.

Applying Smien to the facts associated with debt purchasers, in can readily be seen why
Third-Party Records should be admitted upon the filing of a proper affidavit.

Simien Requirements

Debt Purchase Industry

The documents are
incorporated and kept in the
course of the testifying
witness's business

The entire business model and operation of a debt
purchaser’s business revolves around its reliance on
the information that it obtains in connection with
clams it acquires from predecessors. These accounts
are acquired in transactions involving upwards of
hundreds of thousands, or even millions of dollars
and the reliability of the information lies at the heart
of the debt purchaser’s business.

The business typically relies
upon the accuracy of the
contents of the document

The debt purchaser makes decisions based upon
information obtained from the predecessor-in-interest
regarding how to collect the debt, which vendors to
employ, and which costs should be incurred in its
collection efforts.

Circumstances otherwise
indicate the trustworthiness of
the document

The debt collection industry is subject to both state
and federal laws, and general oversight by both the
Federal Trade Commission and the newly formed
Consumer Financial Protection Bureau. The penalty
for the violation of the Fair Debt Collection Practices
Act can be $1,000 per violation plus attorneys fees.
Debt purchasersthat elect to sueto collect their debt
will incur costs averaging $200 per account. It is
against this backdrop that the issue of trustworthiness
is evaluated. Given the subgtantia civil liability and
financial costs, the debt purchasers are certainly
justified in treating the prior business records as
valid.

Conclusion

Smienisalogical articulation of legal principals that are well established in both state and federal
law. For those who push back against Smien, the disagreement general occurs in two forms:

1) That isn't the law in this part of the state, or
2) | just don’t see how a person can testify about documents he didn’t create.
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In response to the “It’s not the law here” argument, (a) it probably is, you just don't realize it or
(b) it simply hasn’t been presented cleanly or phrased properly enoughto result in asimilar decision.

Inresponsetothe”l don't seehow” argument, one need only notethat asubstantial number of courts
and judges, including some eight federal courts of appeal, two Texas criminal court cases, and eight
Texas appellate districts have not only found the arguments persuasive, but have advanced these
arguments themselves. Smien is merely a statement of the law, not a departure from it, which
createsand easily applied three-prong test for the admissibility of third-party documentswhich have
become the business record of the proponent.

Practice Tips

The Records are the Proponent’s Records

The records that are being offered into evidence must be characterized as the records of the
proponent. While the origin of the record is from a third-party, admissibility is premised upon the
record having been incorporated into the business of the proponent. As such, the record must be
characterized as the proponent’ s business record.

Simien Does Not Supercede Prior Law
Smien provides one method for the admission of third-party documents. It does not replace prior
case law.

ThereisNo Magic Language

Smien does not create, per se, some set of magic words which must be utilized when testifying
regarding third-party-originated documents. While it is certainly possible to satisfy the Smien
requirements by having the corporate representative testify that (1) the documentsare incorporated
and kept in the course of the testifying witness's business, and (2) the businesstypically relies upon
the accuracy of the contents of the document, you are still required to meet the trustworthiness
requirement. Since this issue goes to the document’s rdiability, it is easy to also incorporate
testimony regarding reliance. It isgood practice to include some testimony about the originator of
the account, the acquisition of the account, how the company relied upontheinformationit obtained
fromthe originator and how the account pertainsto the continuation of atransactioninitiated by that
originator.

Contact the Author

Michael Scott —
Michael J. Scott, P.C. Permission For Use
1120 Metrocrest Dr., Ste 100 Permission is granted for the
Carrollton. TX 75006 reproduction and dissemination
Ph: (972) 428-3599 of this paper for any non-
email: mscott@scott-pc.com commercial use.

(28] See, for example, Cockrell v. Republic Mortg. Ins. Co., 817 SW 2d 106 (Dallas 1991).
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