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  Re:  Referral of Rules Issues 

 

Dear Chip: 

 

 The Supreme Court requests the Advisory Committee to study and make recommendations on the 

following matters. 

 

 Texas Rule of Appellate Procedure 49. The Court of Criminal Appeals’ rules advisory committee 

has approved the amendments to Rule 49 set out in the attached memorandum from the Court of Criminal 

Appeals’ general counsel, Sian Schilhab. The Supreme Court and the Court of Criminal Appeals generally 

approve each other’s changes in the appellate rules. 

 

The Court also requests that the Committee draft amendments to clarify when a motion for 

rehearing en banc may be filed. Rule 49.7 states that a motion for en banc reconsideration may be filed 

“within 15 days after the court of appeals’ judgment or order, or when permitted, within 15 days after the 

court of appeals’ denial of the party’s last timely filed motion for rehearing or en banc reconsideration.” 

The “when permitted” language has caused confusion among practitioners and courts. 

 

 Texas Rule of Civil Procedure 183. Rule 183 authorizes the trial court to direct that a court-

appointed interpreter’s fee be taxed against a party as court costs. In the attached letter, the U.S. Department 

of Justice takes the position that charging a party for the cost of an interpreter violates federal civil rights 

laws. 

 

 Time for Jury Demand in a De Novo Appeal in County Court. In the attached memorandum, 

Justice Christopher points out a conflict in the Rules of Civil Procedure on the time for filing a jury demand 

in county court in a de novo appeal from an eviction judgment and proposes amendments to resolve the 

conflict. 
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 Discovery Rules. The Court requests that the Committee review Part II, Section 9 of the Rules of 

Civil procedure and consider whether changes should be made to modernize the rules, increase efficiency, 

and decrease the cost of litigation. The Committee should specifically consider the December 2015 

amendments to the Federal Rules of Civil Procedure and the attached proposals of the State Bar Court Rules 

Committee to amend Rule 192.3 and to add a new rule governing spoliation. 

 

 As always, the Court is grateful for the Committee’s counsel and your leadership. 

 

      Sincerely, 

 

       

 

      Nathan L. Hecht 

      Chief Justice 

Attachments 



MEMORANDUM

To: Judge Alcala, all CCA Judges, and Martha Newton
From: Sian R. Schilhab
Date: November 10, 2015
Subject: Proposed Changes to Texas Rule of Appellate Procedure 49.5, 49.6, and 49.7

Judges and Martha – 

As I understand it, TRAP Rules 49.5, 49.6, and 49.7 are ready for review and potential passage
by both Courts.  Following are the changes to these rules as proposed by the CCA Rules
Committee:

49.5. Further Motion for Rehearing
(a) An appellate court must not consider a further motion for rehearing that does not comply with
these requirements.
(b) After a motion for rehearing is decidedruled on, a further motion for rehearing may be filed
within 15 days of the court’s action if the court:

(a1) modifies its judgment;
(b2) vacates its judgment and renders a new judgment; or
(c3) issues a different opinion.

(c) A further motion for rehearing that does not comply with these rules will not toll the time for
filing a petition for discretionary review.

49.6. Amendments
A motion for rehearing or en banc reconsideration may be amended as a matter of right

anytime before the 15-day period allowed for filing the motion expires, as long as the court of
appeals has not yet ruled on the motion. and The motion may be amended with leave of the court,
anytime before the court of appeals decidesrules on the motion.

49.7. En Banc Reconsideration
(a) A party may file a motion for en banc reconsideration as a separate motion, with or without
filing a motion for rehearing. The motion must be filed within 15 days after the court of appeals’
judgment or order, or when permitted, within 15 days after the court of appeals’ denial of the
party’s last timely filed motion for rehearing or en banc reconsideration. 
(b) An appellate court must not consider a further motion for en banc reconsideration that does
not comply with these requirements.
(c) After a motion for en banc reconsideration is ruled on, a further motion for en banc
reconsideration may be filed within 15 days of the court’s action if the court:

(1) modifies its judgment;
(2) vacates its judgment and renders a new judgment; or
(3) issues a different opinion.
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(d) A further motion for en banc reconsideration that does not comply with these rules will not
toll the time for filing a petition for discretionary review.
(e) While the court has plenary power, a majority of the en banc court may, with or without a
motion, order en banc reconsideration of a panel’s decision.  If a majority orders reconsideration,
the panel’s judgment or order does not become final, and the case will be resubmitted to the court
for en banc review and disposition.
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Memorandum 
 

To: Justice Nathan Hecht 

 Martha Newton 

 

From: Tracy Christopher 

Date: February 25, 2016 

Re: Rules conflicts 

 

Our court has had two cases involving an apparent conflict between the Justice Court 

rules and the District and County Court rules governing a de novo appeal from an eviction from 

JP court. 

Rule 510.12 states “An eviction case appealed to county court will be subject to trial at 

any time after the expiration of 8 days after the date the transcript is filed in the county court.” 

This conflicts with the general rule requiring 45 days notice for trial (Rule 245). While we could 

certainly construe the two rules and conclude that the more specific rule applies, it raises another 

problem—the jury demand. A jury demand in JP court needs to be on file 3 days before trial 

(Rule 510.7), while a jury demand in county court requires 30 days (Rule 216). There is nothing 

importing the 3 day demand into county court. It then becomes impossible for a person with 

only 8 days notice of trial to timely request a jury. 

I understand the desire to deal with these cases promptly but it would be good to cross 

reference 510.12 and 245, and to amend 510.10 to include a 3 day jury demand for the de novo 

appeal, notwithstanding rule 216. 

My suggestions are: 

Amend Rule 510.12  
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“Notwithstanding Rule 245, aAn eviction case appealed to county court will be subject to trial 

at any time after the expiration of 8 days after the date the transcript is filed in the county court.” 

Amend Rule 510.10 to add a new section (c) and renumber (c) to (d) 

(c) Jury Trial Demanded. Notwithstanding Rule 216, any party may file a written demand for 

trial by jury by making a request to the county court at least 3 days before the trial date. The 

demand must be accompanied by payment of a jury fee or by filing a sworn statement of 

inability to pay the jury fee. 

Thank you for considering these changes.  
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