Current Version-of CanonPROPOSED REVISIONS TO CANON 3.B(8)."
Of the Code_of Judicial Conduct

Revision ion
(8) A judge shall> accord to every person who has a legal interest in a

proceeding, or that person’s lawyer, the right to be heard according to law. A judge

shall not initiate, permit, or consider-ex-parte-communications-or-other communications
made to the judge outside the presence of the-parties-between-thejudge-and-a-party-

any-other-court-appointeeall parties concerning the merits of a pending or impending
judicial proceeding. This prohibition applies to any communication perceived by the
judge to be an attempt to influence the judge® in a pending or impending judicial

proceeding.* A judge shall require compliance with this subsection by court personnel

subject to the judge’s direction and control. This subsection does not prohibit:
(a) communications concerning uncontested administrative or
uncontested procedural matters;
(b) conferring separately with the parties and/or their lawyers in an effort
to mediate or settle matters, provided, however, that the judge shall
first give notice to all parties and not thereafter hear any contested

matters between the parties except with the consent of all parties;

1_The subcommittee was asked to suggest revisions to address communications to courts
transmitted by e-mail and social media. This draft reflects the subcommittee’s current
thinkin t th mmitt Xpects t ntinue working on the pr | n input
received from the full Advisory Committee.*

2 The subcommittee raises the question whether to modernize the language and use “must” or
“should” instead of “shall.”*-

3 The subcommittee questions whether the standard used should be subjective (as in the
proposed text), objective (e.g., “appears to be intended to influence the judge”), or more

restrictivel tiv .4., “whether th lieves there is an ibility that th
communication could influence her”).-

4 This sentence is intended to broaden the Canon to include e-mails and social media.

1



(c) obtaining the advice of a disinterested expert on the law applicable to
a proceeding before the judge if the judge gives notice to the parties of
the person consulted and the substance of the advice, and affords the
parties reasonable opportunity to respond;

(d) consulting with other judges or with court personnel;

(e) considering an-ex-partea communication expressly authorized by law.®

Proposed new Section (8A):

(8A) If a judge receives a communication that is prohibited by Canon 3.B.(8),

he j r the clerk of th hall:®
(@)r h mmunication to writing, if not alr in written form;’
(b) preserve the writing among th ments in the pr in which
h mmunication is rel rin neral file in th 'S recor
(c) send a copy of the writing to all parties to the proceeding;
(d) notify the sender (if known) of the communication that:
1. the communication as made is prohibited by Canon 3.B.(8) of the
Code of Judicial Conduct;
2. th mmunication will n Il i he pr ing; an
5 rai th mmittee: whether t n exception for hearings when rty, aft

er notice and opportunity to be heard, does not appear at the hearing.t-

6 See note 2.1

" Proposed Comment: The reduction to writing need not be a verbatim recitation of the
communication. A summary that captures the general nature of the comment is adequate. If

known, the writing should identify th thor, dat nd time of th mmunication. If multipl

communications are received of a similar nature, a single written summary is adequate if it

mmarizes th mmunication timates the number of communications and, if

practicable, makes the individual communications available for inspection by the parties.
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3. other communications by the sender may be considered by the

if th nder mpli with_the rul f pr r

Canons of Judicial Conduct; and

(e) take such other action as the court deems appropriate.®
15408239 2
8 Examples of actions the court might consider: (1) request the parties to respond, (2)
r h mmunication rder, or inform th nder that th i

prohibited by the rule of law from considering the communication.
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