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From: Nathan Hecht

To: Charles Babcock, Bill Dorsaneo

Date: 4/26/01 10:34AM

Subject: FW: TRAP rule 41.2(a)'s definition of "en banc court"

Bill: The Committee may have discussed this before, I've forgotten. But if
we didn't, we need to. I'm not sure I'm for Tim's change, but I'm willing
to listen. Nathan

From: Justice Tim Taft [mailto:Tim.Taft@courts.state.tx.us]
Sent: Wednesday, April 25, 2001 3;17 PM

To: Nathan.Hecht@courts.state.tx.us

Subject: TRAP rule 41.2(a)'s definition of "en banc court”

Justice Hecht,

The latest change in the rule (41.2(a)) defining "en banc court”
includes a visiting judge sitting on the original panel. The result of this
rule is that a minority of the elected Justices plus a visiting judge from
the original panel can defeat a request for en banc review that a majority
of the elected Justices want to grant. That is what happened in Willover v.
State, 38 S.W.3d 672 (Tex. App.--Houston [1st Dist.] 2000). See my
dissenting opinion at pages 687-89. Please consider returning to the former
definition of "en banc court” as being the members of the court, i.e., the
elected Justices. As stated in my opinion, this would eliminate a conflict
with an existing statute, and also advance a sound policy of accountability.
Thanks for your consideration.

Respectfully,

Tim Taft
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From: Carrie Gagnon

To: cbabcock

Date: Fri, Apr 27, 2001 2:59 PM
Subject: TRAP 41.2(a)

Chip:

Re: TRAP Rule 41.2(a)'s definition of "en banc court”. | searched the transcripts on Summation (which
included not only the ones since you've been the Chair, but ones from the 80's and 90's that Holly gave
me . . . but | couldn't swear they were complete) and | could not find any discussion or reference to "en
banc court” or rule 41.2/41.2(a). "en banc court” came up briefly when we discussed TRAP 47.6 on
November 17, 2000, morning session, but the discussion was not along the lines of the e-mails from
Justices Tim Taft and Hecht. Thus, | don't believe that the definition of en banc court has been discussed

in Committee.
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