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I NDEX OF VOTES

Vot es taken by the Suprene Court Advisory Committee during
this session are reflected on the foll owi ng pages:
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Exhi bits retained by reporter 13923

TRAP 28.1 13971
TRAP 28.1 13971
TRAP 28.1 13975
Rul e 10 13985

Docunments referenced in this session

05-12 11-8-04 Letter from Justice Wainwight, Exhibits
in court reporter's records, includes proposals

05-3 3-2-05 Proposed changes to TRAP 28

05-13 Proposed change to Rule 10
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VI CE- CHAI RMAN LOW There are certain
statutes and certain oaths that a court reporter has to
take. There is -- they use the | anguage "exhibits
offered," "exhibits tendered," "exhibits admtted," and
apparently David says there is sone questi on about whet her
the court reporter is to keep that.

The Suprene Court order just tal ks about
offered or admitted. Well, it's very difficult to have
something adnitted that's not offered. It's very
difficult to have sonmething rejected that's not offered,
so | really have a lot of difficulty. |'mwaiting for
those to educate me on why offered doesn't cover it,
because if it's offered then under the cases, if they've
used sone term nology like bill of review --

MR. ORSINGER Bill of exceptions.

VI CE- CHAl RVMAN LON  Yeah. Bill of
exceptions, I'msorry. Under the cases, if the docunent
speaks for itself, you don't have to have one. It's only
the testinmony. So | don't necessarily know why we need
that, so I've told you everything | don't know, and now
let's see what Richard can tell you

MR. ORSINGER Ckay. |I'mgoing to call upon
our official court reporter representative, David Jackson

to comment on this.
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MR, JACKSON: Well, I'ma freelance court
reporter representative, but I'll give you the official
court reporter representative take on this. The Court
Reporter Certification Board addressed this back in August
of 2002. Apparently a lot of court reporters, acting on
instructions fromtheir judges, have been taking the view
that if an exhibit is offered into evidence and there's an
objection to it, the judge sustains the objection, the
exhibit is no |onger part of the record. They have taken
the position that those exhibits go back to the attorney
who offered the exhibits --

PROFESSOR DORSANEQ  \What ?

MR, JACKSON: -- unless they offered them on
tender of proof.

MR. ORSINGER No wonder it's so hard to get
a reversal for evidence

MR JACKSON: And | have been in courts
where they've said that, "That's just what we do in this
court, you give themback to the lawer." That way they
don't get back in the jury roomby accident, or it's taken
care of and you don't have to worry about, you know, that
exhibit getting in front of the jury because it's back
with the | awers who offered it.

O her courts take the other position that,

you know, as long as there's a chance to use this on
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appeal for any reason, we've always kind of had the
feeling that the trial lawer gets in trouble with the
appel l ate awer if he doesn't offer the -- doesn't tender
it. So we've just kind of thought, well, that's why the
trial lawers are kind of upset with us giving them back
to them but the Court Reporter Certification Board
debated this, and it was a split vote on that board as to
how to handle it. They cane up with a -- Judge Montal vo
came up with the results of that, and it's kind of
addressed in the letter.

We just want you guys to tell us what to do
with them There is an anmbiguity, and if you'll tell us
what to do with them we'll handle it any way you want to
doit. | just kind of thought | would address sone of the
things that -- you know, we have been debating this issue
of public access. You're going to now have exhibits that
are going to be subject to public access that have been,
you know, ruled inadnissible. You're also going to be
addi ng exhibits to the clerk's office that have been rul ed

i nadm ssible. So you might want to | ook at those issues,

t 0o.

MR. ORSI NGER  Ckay.

VI CE- CHAl RVAN LON Richard, did you | ook
at -- there's one case out of Corpus, the Wnn case back

in 5-89 764 where that situation arose; and they didn't
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nmake a bill of exceptions for sone, so the court reporter
didn't put those in; and there was a m x-up of what was
of fered and what was adnmtted; and the court held that,
you know, if the docunent is offered and rejected, then
it's a part of the record and, you know, the court
reporter or sonebody to keep up with what is admtted and
not. Bill.

PROFESSCR DORSANEO: | think that's
certainly right, but there are also a nunber of cases
where the docunent isn't really formally offered, but
everybody acts as if it was, and it's nade part of the
proceedi ngs kind of by consent, and that ought to be in
the record. | really think it ought to be if it's marked
and tendered to the court reporter or sonething shorter
than offered. Maybe offered will do because we can
interpret offered to nean treated as offered.

VI CE- CHAI RVAN LOW Vel |, sonetinmes people
will refer to sonething and they'll -- | mean, just
sonet hing that a | awer created, and they'll talk about it
and so forth, but | just consider that as a guide just
i ke when you get up and argue to the jury, and that that
docunent -- | say, "This is offered into evidence. Is it
accepted or not?" | never even thought of it that way.
Maybe I'm wong. But how do the rest of you feel?

MR ORSINGER Well, | don't think we should
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et it turn on marking, because | think sonetines stuff is
of fered into evidence unmarked accidentally, and the issue
is whether, first of all, does the jury see it or did the
court consider it; and, secondly, if it was offered, did
the court reject it, but was it so the appellate court can
eval uate whether it was reversal error to exclude it.

So | don't think that the technicality of
mar ki ng should count, and it's hard for me to inagine
those people that are taking exhibits that have been
mar ked and of fered and excl uded and gi ving them back to
the offering lawer, and they're not in the record, and
when it goes up on appeal they may or may not have it.
They nmay or nmay not provide the original. It nay be sone
alteration. It seenms to me like it should be considered
an official document if you try to get it into evidence or
to admit it into evidence, and we ought to clarify the
| anguage in such a way to nake it clear that if soneone
attenpts to admit it and it's rejected, it's just as much
a part of the appellate record as when it's adm tted.

PROFESSOR DORSANEQ | think it should be

offered or treated by the parties as if it had been

offered if marking won't do it. | agree that sone sort of
technicality is not the way to go. |It's what you just
said a nonent ago. It's whether it's really part of the

pr oceedi ngs.
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MR. ORSINGER:  You know, in famly | aw cases
you'll sometimes find that the parties have inventories of
their assets and liabilities, and the judge will -- it's a
bench trial, and the judge will take themout of the file
or they'll be tendered, they won't be narked, and yet
everybody is working off of them testifying off of them
The decree is sonetinmes even witten off of them and
they're never technically adnmitted, but I don't know that
we ought to try to cover that in the rule. There is case
| aw t hat kind of patches over that situation.

HONORABLE NATHAN HECHT: Well, but, | nmean,
if there is this nmuch di sagreement over what | shoul d
think is fairly sinple and fundanental --

PROFESSOR DORSANEQ  The court reporters

need to be told that what they're doing is crazy.

HONORABLE NATHAN HECHT: -- we shoul d spel
it out.

MR, ORSINGER | think we should elimnate
this -- there's three different versions of |anguage.

VI CE- CHAI RMAN LOW Wl l, no, there are nore
than that.

MR. ORSINGER. There are?
VI CE- CHAl RMVAN LOWN  Yeah. The Suprene Court
order, under 14b; there is the 103, Rule of Evidence;

there is Appellate Rule 33.2; there is the Government Code
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and 75a that says "admtted or tendered.” | nean, you're
tal ki ng about anending, if you're going to get the

| anguage together, you better | ook up and see everything
that needs to be anended because there are a nunber of
things that need to be anended if it's all going to be
consi stent, not just one rule.

MR ORSINGER: Well, is that too nuch for
the Court to do, Justice Hecht, to anend about four or
five different rul es?

VI CE- CHAI RMAN LON  No, not rul es.

St at ut es.
MR ORSINGER: Well, we can't anmend the

statutes unless we want to do an express repeal er

HONORABLE NATHAN HECHT: Well, | don't know
that we need to do that, but, no, | nmean, it's not, but I
should think -- | just would have thought that sonething

l[ike this would be fairly established in the 21st century,
but if it isn't, we ought to spell it out, and if we've
got to change the rules then | think we should do it.
VI CE- CHAI RMAN LOW  Justice Gaul t ney.
HONOCRABLE DAVI D GAULTNEY: Maybe |' m | ooki ng
at an old -- | thought there was a proposed -- a set of
proposed anendnents to acconplish this, that had sone
| anguage.

VI CE- CHAI RMAN LOWN There is and we're going
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to get to that. We wanted to go into kind of what the
probl enms are and the facts that -- | mean, we can have a
rul e that says what we want, but the Governnent Code is
going to say what it says. The Suprene Court's order
under 14b, | guess the Suprene Court could anend that and
maybe be clarified, but | just wanted to point out it
wasn't a sinple matter of looking to one rule that we
could put this in and the nmagic wand is waved and it's
clear. Jeff.

MR. BOYD: Yeah. | wanted to back up and
try and get a better picture. Procedurally if I'min
court and | offer into evidence Exhibit 1, Defense Exhibit
1, the other side objects and the judge sustains the
objection and | don't then nake a bill of exception, or
what ever term nol ogy applies in that circumstance, haven't
I waived nmy right to have an appeal based on the failure
to admt that docunent?

VI CE- CHAI RVAN LOW  You haven't unl ess
that -- there's testinobny necessary in a bill to prove the
docunent up, to authenticate the docunent if the document
speaks, you know, for itself.

HONORABLE NATHAN HECHT: Ordinarily, your
bill, you woul d have nmade your bill in the predicate to
offering the exhibit. Now, that nay not be the case, but

if you don't, if you then take the exhibit away and you
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don't leave it with the reporter to be nade a part of the
record, then | think you've got a -- | don't see how you
can appeal it.

MR. BOYD: M questions are denonstrating ny
i gnorance, | guess, and | guess | have been doing it wong
all along. So a bill or an offer is related solely to
testinonial evidence or whether it's docunentary evi dence?

MR ORSINGER: Let nme restate it. The bil
i s necessary when the record doesn't otherw se reflect the
content of the evidence excluded. So if you're
aut henticating an exhibit with the witness, you go through
a series of questions while he's under oath there in front
of the jury and then you say, "So, your Honor, | offer
exhi bit so-and-so," and it's excluded. The record already
reflects everything that's necessary. The predicate is in
the record, the exhibit is in the record; but if there is
somet hing like they sustain your expert witness's -- the
obj ection agai nst your expert witness at the start and
he's never allowed to testify to all of those exhibits and
charts and everything else, that's not in the record, so
you're going to have to take himon an offer of proof,
they call it now, and go through the el aborate process of
aut henticating all of those exhibits.

PROFESSOR ALBRI GHT: But you do have to have

your exhibit marked.
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MR ORSINGER Well, | do not necessarily
agree. |l've tried alot of jury trials where sonetines,
you know, sonebody has done a -- a witness has done a

chart on the board or sonmething |like that and they forget
to mark to it, but it's been testified to, read to the
jury, seen to the jury, commented on by four or five

wi tnesses; and in nmy opinion that's in evidence 15

di fferent ways.

VI CE- CHAl RMAN LOW  The only case -- go
ahead, Judge.

HONORABLE DAVI D GAULTNEY: | was just going
to say | agree with Richard. | nean, | don't think you
want to have a technical requirenent of being marked,
because really what you're trying to decide is whether
that evidence which was excluded, whether that was
reversible error. |If you can identify that docunment
without it being marked I don't think you want to have a
technical error in failing to mark it keep you from
addressing the fundanental issue, if you can identify the
docunent .

Qbviously the best way to do it is have the
docunent nmarked so that it can be clearly identified, but
let's say it's the only docunent that's in the bill or
that's been of fered and excluded, so the court of appeals

can clearly -- and there's no di spute between the parties,
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the court of appeals can clearly identify the docunent
that's been excluded. | don't think we want to have a
technical rule that it has to be marked before the court
can consider it. | think | Iike the language in the
proposed rul e.

VI CE- CHAl RVAN LOWN  Judge, and they did
exactly that in the Corpus Christi bank cases. Sone
things weren't admtted, and the court reporter didn't put
those together, and the court says, "W think the
admissibility of every docunment which is shown by the

statenent of facts to have been offered and excl uded may

be considered.” In other words, if it's identified in the
statenent of facts. It doesn't say "nmarked."
"W recogni ze the bill of exception nmust in

the case of excluded testinmony be devel oped, and formally
a bill of exception nay be necessary to prove up the
docunent,” but if the statement of facts shows what the
docunents are, | don't -- this is not a Suprene Court
case. It's out of Corpus in 1979 and has not been
overruled, so | think marking is not one of the things.

Ri chard, what's your answer, and let's see
how t hat answers, and we'll anend what we can anend.

MR. ORSINGER. Yeah, ny viewis, although,
like Justice Hecht, it's a challenge to ne to understand

why this is difficult, | think that the proposal is a
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little redundant but perfectly fine; and if the commttee
of people that exami ned this, including input fromjudges
and court reporters, feel like this definitively resolves
all confusion then I'"'mtotally in favor of it.

VI CE- CHAl RMAN LOW I n other words, like the

will, the guy didn't |eave anything to old John, and we
conclude |I didn't want old John to get anything. If we
put it all in here, you think the | anguage includes that

so it will be clear.

MR. ORSINGER  You know, maybe, | don't know
if it's possible, we could put a comrent in there that the
intent of this is to make it clear that all these rules in
the Governnment Code all nean the sane thing, even though
maybe the Governnent Code is still alittle bit different;
and that neans, you know, that if it's tendered in an
of fer of proof, offered or admtted, then it goes into the
possession of the reporter and then eventually to the
clerk to go up on appeal

VI CE- CHAl RMAN LOWN  So basically you gave us
several things we can do, but you're reconmendi ng we use
the word "adnitted, tendered,"” and then "offer of proof or
offered into evidence." |Is that --

MR ORSINGER |'m accepting the --
basically this independent committee's proposal

VI CE- CHAI RMAN LOWN Al right. Richard
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1 MR, MUNZI NGER: What's the difference

2 bet ween tendered and of fered, and why woul d you use

3 tendered? It makes no sense to nme that the -- we've al

4 tried cases, "I offer this into evidence." The appellate
5 courts say it wasn't offered, so it's not before us. The
6 use of the word "tendered" it seens to ne is unnecessary

7 and confusing and suggests sonething different than an

8 offer. The offer is the formal way of bringing it to the
9 attention of the trial court and requiring a ruling, and

10 "tendered" just screws things up.

11 VI CE- CHAl RVAN LON  Well, ny first sernon

12 was that offered ought to be enough, but then apparently

13 there is some -- David.
14 MR. JACKSON: Well, | think you cover both
15 bases because you have people that feel |ike you have to

16 have a special tender to get sonething before the appeals
17 court and offer by itself just doesn't cover it. You can

18 offer it, and it's going to get in. You can tender it on

19 a special exception, and you'll cover it.

20 VI CE- CHAI RMAN LOW  All right. Sarah

21 HONORABLE SARAH DUNCAN: Wl |, let's clear
22 that up, because I'mnot a trial |awer, but maybe I'l| be

23 corrected, but my understanding is if |I offer it into
24 evidence and | have fulfilled the predicate, that's all |
25 need to do, and so let's not put that |anguage in there

D Loi s Jones, CSR
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because | think it confuses things.

PROFESSOR DORSANEC:  Yes.

VI CE- CHAI RVAN LOW  Bil I.

PROFESSCR DORSANEO: | think "tendered it in
an of fer of proof" adds confusion, and | think it's
actually technically wong. If you didn't offer it, the
fact that you tendered it in an offer of proof, unless

that anobunts to an offer, is not enough. An offer of

proof without -- without an offer, like in the context of
a conventional, old-style question and answer bill of
exception, | nean, you have to offer that; and sone people

think that that is reoffering it; but what's elicited on
the bill, what's in the offer of proof, needs to be
offered in a way that you get a ruling.

So tendered, just sinply making it part of
your -- what we used to call a bill of exception and then
| ooking at the judge like "Are we through" is not
technically enough. It would be just better to say
"of fered," as Buddy says.

VI CE- CHAI RVAN LON  As | renenber, 75a --
and | would have to go back -- is the only place | see the
word "tendered" in our rules. | think it's 75a. Did you
| ook at that?

MS. HOBBS: It is the -- it's 7ba.

MR ORSINGER It is. [It's right here,

CSR



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

D Loi s Jones,
(512) 751-2618

13891

Buddy. 75a.

VI CE- CHAI RMAN LOW  And | can find not hing
el se where that is used, so it is sonething maybe that's
confusing, but tendered is used in sone cases. Sone
peopl e say, "I tendered that into evidence, | offered it."
Judge Gaul t ney.

HONORABLE DAVI D GAULTNEY: Well, | agree
with Sarah and Bill. The enphasis on the word "tendered"
does perhaps create anbiguity, but there's a difference
when there isn't. As | understand it, we're dealing with
apparently two applications of the sane rule of what does
offer nean; is that right?

MR JACKSON: Well, it actually goes to
what's actually admitted.

HONORABLE DAVI D GAULTNEY: So why can't we
i nstead of using "tender" or "offer" maybe just use
"offer" and then qualify "offer of proof" as whether
admtted into evidence or not or whether tendered and
excl uded, whatever |anguage we need to do to make it clear
to those -- to that canmp that thinks they don't have to
preserve the record for the | awer or get the evidence in
the record.

VI CE- CHAI RVAN LOW  Judge Gray.

HONORABLE TOM GRAY: Buddy, | think

Pr of essor Dorsaneo hit precisely on why the word
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“"tendered" is in there, and it has sonme historical and
procedural consequences, and it is because of the
net hodol ogy of doing the bill of exceptions.

VI CE- CHAl RMAN LON Bill of exceptions.

HONCRABLE TOM GRAY: Because it is not
offered into evidence when you tender it during the nmaking
of the bill. It is not offered into evidence unless and
until the bill is offered into evidence, and that's why
there's the distinction. Now, whether or not that's a
distinction we want to preserve is another issue, but
there is a very real difference in the context in which
it's used in Rule 75b between offering it into evidence
and tendering it during the course of a bill of
exceptions.

Both should result in that document
remaining with the court reporter, but whether or not you
want to, you know, elininate the need for the distinction
or the reasoning for the distinction is going to go to the
preparation and offer of a formal bill of exceptions.

VI CE- CHAI RVAN LON I n other words, the --
that's what | was saying, that 75a is the only place, and
tendered is used only in connection with you tender a bil
of exceptions. Lanont.

MR. LAMONT JEFFERSON: If I'mtrying a case

and |'ve got a docunment | try to get into evidence and the
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court excludes it, maybe | don't want it as part of the
appel l ate record. What if | just put it back in ny
briefcase? And then by this rule is this saying that |I've
got to nowturn it over to the court reporter?

MR. ORSINGER Did you offer it?

MR LAMONT JEFFERSON: Isn't it my -- well,
no, isn't it ny choice, though? If it's tendered in an
of fer of proof, or whatever term nology we want to use,
then it becones the custody of the court reporter or the
record. It then goes in the record, but a litigant ought
to have the option when a docunent is excluded from not
presenting it to the court reporter or the record.

VI CE- CHAI RVAN LOW  You can't alter the
record, and that's the record. | nean --

MR, LAMONT JEFFERSON: No. Once you --

VI CE- CHAIRVAN LOWN | a lot of tinmes wish |
coul d have altered it.

MR. LAMONT JEFFERSON: |'m not saying you
offer it. [It's excluded, and you ought to have the option
of not making it then a part of the record.

VI CE- CHAl RVAN LOW  But the record -- and
the court reporter takes down that you have this docunent
and you've offered it and so forth, and | don't know.

MR. LAMONT JEFFERSON: What happens now in

nost cases is if | don't care, if | don't think it's
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reversible error, if | don't think it's going to make a
difference on appeal, I'"'mjust not -- I'"'mgoing to put it
back in my briefcase, and that's going to be the end of
it.

VI CE- CHAI RVMAN LOWN Wl |, the answer to that
is just don't use it in the brief.

MR MUNZI NGER: How can that be the | aw?
What goes to the jury is what's admitted into evidence.
What transpires during the trial of the case is a matter
of record. The fact that Lanont offered an exhibit that
was excluded may very well bear on a point that | want to
make on appeal or some other point that | want to nake to
the court. If his exhibit is gone, |I'mrobbed of a
portion of the record that allows ne to nake that
argunent. A lawer who offers an exhibit in trial has
done an act which has occurred in the mdst of a judicia
proceeding. There is a record of it, and for the record
to be conplete you have to see the docunent that was
of f er ed.

MR. LAMONT JEFFERSON: But | don't
understand how it can be to anybody else's detriment. |If
| offer an exhibit, the other side objects and says it
shouldn't be in the record or it shouldn't be seen by the
jury, shouldn't be considered, it's not adnissible. Now,

if there's sone other procedure in which the opponent
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thinks it ought to be used, and naybe not for purposes of
jury trial, then the opponent is entitled to it and he can
get it in the record and say, "Okay, well, mark it. |
want it marked."

VI CE- CHAI RMAN LOW  Jan and then Sarah

HONCRABLE JAN PATTERSON: Well, | agree with
that last point. | think some extra act has to occur
Ei ther the adversary or the | awer says, "Your Honor,
want it part of the record." There is sonething extra
that has to happen besi des an of fer and an exclusion, and
at that point sonething el se has to happen before it
becones a part of the record

MR, LAMONT JEFFERSON: | don't know. |
don't think it ought to automatically be part of the
record because the judge says it's excluded, just because
it's offered.

VI CE- CHAl RVAN LOW  Sar ah.

HONORABLE SARAH DUNCAN:  In ny viewit's
part of the record because it's part of what happened at
trial. As a for-instance, you go up on appeal, and that
excl uded docunent is not part of your argunent on appeal
but it is part of ny counter-argunent that, "You see, |
was consistent in objecting to every docunent that had
this type of information in it."

It's part of what happened, but my conment
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really is related -- was earlier, that if we're going to
try to clean this up, it seenms to me |like we ought to
wite a clear, concise, direct rule, and cleaning up --
trying to clear up any confusion about this needs to go in
a comrent. It shouldn't nuck up the | anguage of the rule
to clear up confusion.

VI CE- CHAI RVMAN LON Right. W shouldn't
have to write just a rule for the court reporter. | nean,
they are going to be able to see the note. That's a good
suggestion. Bill.

PROFESSCR DORSANEC:  Weéll, | think 75b is --
which was put in here in 1966, is badly worded.

VI CE- CHAI RVAN LOW  Ckay.

PROFESSOR DORSANEQO And really, trying to
fix it by nodernizing the | anguage doesn't really fix it,
and | think that's what this proposal does. Instead of
referring to a bill of exception it refers to an offer of
proof; and, frankly, it seens to ne that if the exhibit --
75b begins by saying "all filed exhibits.” Now, | suppose
the filing context here is a little bit puzzling as to
what that nmeans. To ne all things that can be identified
as exhi bits because they've been filed or marked and that
have been tendered officially ought to be part of the
record, not the part of the record that goes to the jury

under Rule 281, which itself needs a little work because
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it doesn't say anything about admtted, but it does talk
about evidence, witten evidence, going to the jury.

So | think, you know, 75b would be better

off if it said, you know, "all filed exhibits" or "al

exhibits,” and | hate to get back to the word "tendered,"”
but maybe that would be the word, "tendered to the court
reporter or to the court, whether admtted or excluded."
kay. There ought to be -- you know, ought to be part of
the court reporter's record, and 281 woul d need sone work
to nake it plain that they have to be adnitted witten
evi dence before it goes to the jury.

And really, | think what we're tal king about
is Appellate Rule 13 in part, duties of court reporters
and recorders. It says, "The official reporter nust take
all exhibits offered in evidence during the proceedi ng and
ensure that they are nmarked, file all exhibits with the
trial court clerk after the proceeding ends, performthe
duties prescribed by 34.6," and | don't know how the court
reporters' conclusion that you give them back to the
l awyer is consistent with anything at all. Mybe they
need a special letter response sonehow i f they nmade an
i nquiry about whether this is the right interpretation of
the rules because it -- you know, it clearly is not.

Frankly, the thing ought to be part of the

trial record whether it's admtted or excluded, but it
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ought not to be anything nore than part of the underlying
record for the appeal. And, Lanont, | think if you just
want to put it back in your briefcase that that's not the
right way to run the system because once you give it --
once you give it to the court --

VI CE- CHAI RMAN LOWNW Bill, we're going to get
of f that point.

PROFESSOR DORSANEQ -- you can't take it
back.

VI CE- CHAI RVAN LON Let ne tell you what.
Today if we need to go back and | ook at other rules that
need to be anmended, you know, we'll -- that's the way
we' |l head, but today what we really have -- and it's good
to bring all these things that we're tal ki ng about, but we
have today presented the conflict they say that's created
the problem the conflict between 14b and the rule the
Supreme Court passed and 75a. That apparently -- isn't
that right, David?

MR JACKSON: Yes, sir.

VI CE- CHAI RMAN LOW That is the thing, and
we're getting off into a nunber of things, and maybe this
whol e area needs to be cl eaned up, maybe we need somne
directive to the court reporters in a note or a rule, one
of those. There are different ways to handle it, but

today we're going to see if there's |anguage that we can
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cure this problemwith or if we need to take a cl oser | ook
at all the rules, the oath the court reporter takes where
she keeps things that are offered and swear in as court
reporter. There are a nunber of other rules. Were is
Levi ? He has been raising his hand.

HONORABLE TRACY CHRI STOPHER: He st epped

out .
VI CE- CHAI RVAN LOW  Go ahead.
HONCRABLE TRACY CHRI STOPHER:  Well, |
understand. 1'll just nmake one real quick. A lot of

| awyers feel the same way Lanmont does. M court reporter
tries to conply with the Suprene Court directive, and
she's always running after themtrying to get the exhibits
that they've stuffed back in their briefcase, and they're
like, "Well, what for? You know, the objection was
sustained. It doesn't need to be part of the record," but
that's the practice. And she tries to get them back from
them and sonetinmes we can't find themso we have to

wi t hdraw them at that point.

VI CE- CHAl RVAN LON  Ckay.

M5. BARON: | just wanted to add a footnote,
and that is that nmy subcomittee is | ooking at problens
with oversized exhibits and requiring parties to tender a
8 1/2 by 11 photograph or version of them and so we have

that on our plate. So that may tie --
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HONORABLE TOM GRAY: Are you suggesting a
notion to delegate this responsibility to revise these
rules to your conmittee?

MR, LAMONT JEFFERSON: That's what | heard.

M5. BARON: Well, I'mjust saying we're
going to touch on this. I'mnot sure we're going to touch
on which exhibits the court reporter wal ks away with and
whi ch ones the court reporter doesn't wal k away wi th, but
we're kind of a little bit overlapping, so we need to work
with Bill on that.

VI CE- CHAl RMAN LOWN  Just for guidance, |
nmean, Lanont has -- raises a good point. You either agree
or you disagree. Should we, when | ooking into that,
include the fact that, you know, if sonebody just takes it
or they can't put it back, | don't -- | don't see how --

" mstrongly against that, but does anybody el se support
his view? O are if there enough people do then we need
to consider that.

MR, LAMONT JEFFERSON: And let ne say that
" mnot advocating that, but |I do think it's the practi ce,
as Judge Christopher said, and it's often -- | nean, |'ve
done it a lot, and people generally don't conplain about
it.

MR. MEADOWS: Buddy, just for the record

because you asked, | nean, | agree with Lanont. That's
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not only the practice, but it seems to ne to be -- if it's
not a best practice, it's a harnless practice.

VI CE- CHAI RVAN LOW  Then what shoul d we do
about that?

MR LAMONT JEFFERSON: Well, the reason
raised it is this "tendered in an offer of proof." To ne
that's what gets it in the record because you' ve now nade
it an official part of the record, and I don't know if
that's the right phrase and | don't know if that's the
right context, but sone party marks it and says, "Ckay,
I"moffering it for the record.” [It's not in evidence,
but it's being offered by one side or the other, whoever
thinks they need it in the record, whether it's the
offering party or --

VI CE- CHAI RMAN LOW  But what are you goi ng

to do if Richard is on the other side? He says, "Wait a

mnute. Don't put that in your briefcase. | want" --
MR LAMONT JEFFERSON: He'll say, "I want
that marked, your Honor. |'d like that narked and offered

for the record.”

VI CE- CHAI RVAN LOW  Ckay.

HONORABLE LEVI BENTON: But, no, Richard has
no rights to use it on appeal if it's not in evidence.
Now, Ri chard has objected and been successful in getting

it excluded. |If the proponent of the evidence doesn't
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wish to nake it a part of the -- an offer of proof, that's
his right to withdrawit. |If Richard wants to use it on
appeal , he can stand down his objection

VI CE- CHAI RVAN LOW | know, but what if it
is so inflammatory, it's sonmething in blood red that says,
you know, it's just --

HONORABLE LEVI BENTON:  Well, if it's been
of fered outside the presence of the jury and excl uded,
it's no big deal. If it's been offered in the presence of
the jury and excluded but then not nade a part of an offer
of proof, then outside the presence of the jury Richard
has the right to make his own offer of proof of sonething
that's been screened to the jury but not adnmitted that was
prejudicial, inflanmatory, or otherwi se to preserve his
argunent on appeal

MR, ORSINGER If we nenorialize this view
it's going to create a nightmare, because what | am

interpreting you-all to say is if | have the w tness on

the witness stand, | mark an exhibit, | try to do ny proof
of it, I try to authenticate it, and then | offer it and
the judge -- it's objected to and the judge sustains it,

then | have to do sonmething el se called an offer of proof
in order to show the trial court and the appellate court
that | really, really do want that in evidence. That

means that the routine practice of marking and offering,
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excl usion, marking, offering, exclusion, now has to be
followed up with another procedure at sone point in the
trial. | don't know when because the trial judges
frequently nake you wait on your offers of proof until the
end, and then by that time you' ve got 30 exhibits and your
peopl e are gone, so the inplication of what you're saying
is for me to preserve error | not only have to mark it,
authenticate it, and offer it, but | have to go through
anot her thing.

VI CE- CHAI RMAN LON Wit just a mnute.
Judge Gray had his hand up next.

HONORABLE TOM GRAY: In the old days it was
call ed an exception, one word and it was done. That was
the historical context in which that whol e procedure went.

MR. ORSINGER  That procedure is not
requi red anynore.

HONORABLE TOM GRAY: Right.

VI CE- CHAl RMAN LOW  Judge Jennings, is -- |
am having difficulty following and | really can't keep up
with who raised his hand first, so Judge Jenni ngs, go
ahead.

HONORABLE TERRY JENNINGS: | just wanted to
point out that in Rule 13, the coments to the 1997 change
where they talk about rule -- TRAP Rule 13.1(b) where the

the court reporter nust take all exhibits offered in
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evi dence during a proceedi ng, ensure that they are narked,
the conmment says "Paragraph 13.1(b) is new but codifies
current practice." But it sounds like fromwhat Lanont is
saying that it is not and never was the current practice.
But | just wanted to point out that coment.

VI CE- CHAI RVAN LOW  Bil I.

PROFESSOR DORSANEO Well, this is a big
state, and | think common practice is variable, highly
variable, but | would recomend instead of tendered --

instead of "which were admtted, tendered in an offer of

proof, or offered,"” |I would recommend sayi ng sonet hi ng
like this: "Formally offered,” and I"'mnot really strong
on "formal." "Formally offered or tendered into evidence,

whet her adnitted or excluded."

Now, the "whether admitted or excluded" is
neant to deal with the court reporters and to tell them
that they shouldn't give it back to the | awers and tel
themto figure out what to do with it in order to get it
nade part of the appellate record. | think "offered" is
the primary kind of thing, but | don't like saying just
"of fered" because that suggests formally offered. Maybe
"of fered" without "formally" would be good enough, but
because there are a nunber of cases where things are not
offered but it's treated as if it's in evidence because

everybody knows this case is about this prom ssory note

CSR
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that everybody tal ks about during the course of the
pr oceedi ngs.

Basically the idea ought to be that the
court reporter ought to get a hold of these things, these
witten things that are nade part of the proceedi ngs and
that obviously were the subject natter of the proceedings
or were attenpted to be made part of the record, and not
nmake any kind of a decision about whether they should have
been adm tted, whether they were admitted, or any of that.
That's not the court reporter's job.

VI CE- CHAI RVAN LOW Al ex, and then Levi.

PROFESSOR ALBRI GHT: Well, | have a
recol l ection that when you are trying to admt a docunent
you've nmarked it, asked that it be admtted, and it is
excl uded, that you don't have to do anything else to have
it be part of the record. | can't find it in the rules.
| know | have it in my office sonewhere.

What makes ne nervous is that we're tal king
about witing a rule and none of us can agree as to what
the process is, so it seenms to nme that we should -- this
is sonething that sonebody could do an hour's worth of
research and maybe find out what has to be done to make
sure it's in the record, because it would be awful for us
to nake a new rul e w thout know ng what the underlying

requi rements are.
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VI CE- CHAl RMAN LOW  That's what we're going
to decide today. W' re going to decide whether we change
the |l anguage in 14b and 75a to try to cure the problem or
whet her we go to a wi der scope and | ook at all the other
things and further research and see if further work is
needed. Davi d.

MR. JACKSON: Yeah. And that -- you know,
we' re happy to do whatever you decide. The only thing
that's bothering me with this discussion is all this talk
about things that haven't been nmarked. Court reporters
are very technical people, and we're required to index al
that stuff, and | see this thing out there now that is
this docunent that m ght have been nentioned that we're
going to be responsi ble for sonehow getting to the appeal s
court when it hasn't been narked, offered, admitted,
objected to, or anything, and we're taking on a
responsibility that | never envisioned.

VI CE- CHAl RVAN LOW  Yeah. Join the crowd,

because, | nean, | have tried many, nany |awsuits and | ost
nost of them but | have -- every tine | have sonething
want in evidence, the first thing | do, |I say -- | have
the court reporter -- say, "Wuld you mark this for
identification purposes?" | learned that the first case
| ost.

So, | nmean, and that's a |lawer's function
CSR



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

D Loi s Jones,
(512) 751-2618

13907

to know. That's what a | awer does, and | nean, so
personally think that we need -- if there is confusion
with the court reporters, we need to consider howto
handl e all of these things, and maybe just anending this
rule m ght not necessarily be the fix. Levi.

HONORABLE LEVI BENTON:  You know, Buddy and
Ri chard and Dorsaneo said a couple of things | just want
to respond to. During the course of the trial |ots of
paper gets thrown at a court reporter, just tons of paper,
and until the trial court says it's admtted, you know, it
doesn't matter that -- the court reporter has no interest
in that paper until the court says the document is
adm tted for purposes of the trial record or for purposes
of an offer of proof. Oherw se, the court reporter
sometines gets of fended that you' ve cluttered up his or
her desk with sonet hing.

And, you know, sonetimes Richard, it happens
realtime. |If a docunment is excluded, the proponent will

say, "Judge, can | have it admitted for purposes of an

of fer of proof or a bill?" If it's sonething that's going
to take a lot of tine on argunent, the court will invite
themto do it outside the presence of the jury. It's

really not that big of a deal, but there's no reason to
keep these excluded itens in the court reporter's record

unl ess there's an offer of proof.
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VI CE- CHAl RVAN LOWN  You're the doctor to fix

this thing. How do we fix this? Wat do we do? Tell ne

t hat .

HONORABLE LEVI BENTON: You know, |'m happy
to serve on a subconmittee. | don't know howto fix it,
but it needs to have a -- you know.

PROFESSOR DORSANEO: |'m going to say one
last thing. These rules read together are not even really
about what we're tal king about. These are about exhibits
filed with the clerk and the court reporter's dealing with
the clerk, and they have been misinterpreted as providing
some sort of a broad directive, and the problem may be
just exactly with these three rules and what it is they're
neant to be about. As | read 75b, (a) and (b) now, we're
tal ki ng about exhibits, first, filed with the clerk.

VI CE- CHAI RMAN LON That's in (a).

PROFESSOR DORSANEQ  Yeah, that's in (a)
but (b) is also about that, and 14b is about that, and how
the court reporter gets themfromthe clerk in order to
make them part of the reporter's record and the
rel ationship of the clerk and the court reporter. That's
what this is neant to be about, but it's said so badly
it's hard to tell really what it's about altogether, and
remenber when we did the recodification draft we worked on

this to try to make sone better sense out of it. And, of
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course, we have the sane problem on what we were talking
about yesterday because it relates to these exact sane
rul es, 75a and b.

VI CE- CHAl RMVAN LOWN Do you think we can fix
this, and again, (a) uses the word "tendered," but they
use it only in connection with as a bill of exception. Do
you think we can fix this by some | anguage in 75a and
| anguage in 14b, plus nmaybe Suprenme Court anend their
order?

Shoul d the Supreme Court order -- it's the
duty of the Suprene Court to draw an order. They drew an
order that's at the bottom of 14b, and should that order
clarify what court reporters really keep? Should we --
how do we fix the problem or do we just go back to the
drawi ng board?

PROFESSOR DORSANEOQ: The sinple fix would be
to say instead of "admitted" in these rules "offered" and
to take out "admtted" in the opening sentence of 75b and
say "all filed exhibits offered in evidence or tendered,"
and you could say -- you could still say "on bill of
exception.” W still use that term nol ogy.

VI CE- CHAl RVAN LON R ght .

PROFESSOR DORSANEC: And to make sure that
it deals with the concept of offered, regardl ess of

whether it also tal ks about adnitted, because | agree with
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you a hundred percent. The operative thing ought to be --
ought to be offered, but that doesn't straighten out the
probl em of the court reporters as to --

VI CE- CHAl RVAN LOW  But woul d we then amend
or ask the Supreme Court to amend their order at the

bottomof 14b to clarify 14b? | don't have a rule, but

14b is -- | nmean, the order is at the bottom of 14b. Look
down. It's on the | efthand side there.
MR ORSINGER Well, it's in the proposed

amendnments that are in the package on everybody's desk

VI CE- CHAI RVAN LOW  The whol e order is
there. But any rate --

PROFESSOR DORSANEQ The order says "offered
or admtted.” | don't think "admtted" is necessary.
think "of fered" is good enough.

VI CE- CHAl RVAN LON  But should the Court go
further to take care of the court reporter having custody
of the things that were referred to or sonething?

HONCRABLE TRACY CHRI STOPHER: No. You can't

do that.

VI CE- CHAI RMAN LOWN Al right. Richard.

MR. ORSINGER  The current Rule 75b says "in
whi ch exhibits are adnmtted or offered in evidence." The

current TRAP 13.1(b) says "take all exhibits offered in

evi dence." The current practice does not require an
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addi tional offer of proof or bill of exceptions above and
beyond offering the exhibit during the trial. Al of this
debat e about practice around the state, which is not ny
personal experience and | do practice around the state,
our appellate rules and our rules of trial procedure do
not require a second offer after the first offer, and
think that if we elinmnate the "admtted" and if we just
use the word "offered" then that includes the offers that
are accepted and the offers that are rejected and it
elimnates all possible msconstruing of the difference
bet ween t hem

If we menorialize some distinction or renove
the concept of offered and supplant it or substitute only
offered on a bill of exceptions, which in the appellate
rules we call theman offer of proof, so it would be an
offer of an offer of proof, |I think we're going to -- sone
court of appeals sonewhere is going to say, "Hey, you
shoul d have cone back and nade an offer of proof on the
exhibit that you offered in order to preserve error," and
I think that would be horrifying.

VI CE- CHAl RMAN LOW  The court reporter has
to certify and swear, "I further certify that this
transcript" -- "the record of proceedings truly and
correctly reflects the exhibits, if any, offered by the

respective party." That is the way it reads, so what |I'm
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telling you is it doesn't say "admtted," it doesn't say
-- and that's in the certification of shorthand reporters.
Every court reporter has to sign that, certify that, not
say everything that was referred to or sonething

"of fered"; and once we get beyond what's offered then we
need to train the | awers and not the court reporters. |
mean -- Judge G ay.

HONORABLE TOM GRAY: And this nmay be a gross
oversinplification of the fix, but it seens like if we
took 13.1 fromthe TRAPs, (a), (b), and (c), and
substituted that in place of Rule 75a, it's at |east about
a 90 percent fix of the problem Because then your
| anguage between the two rules is consistent with what the
court reporter's duties are, what docunents they have the
duty to maintain control of and file with the court
reporter.

VI CE- CHAI RVMAN LON Al right. Are you
suggesting sone | anguage? | want to hear the | anguage so
we can put it in there.

HONORABLE TOM GRAY: 13.1, as it reads.
nean, down to subsections (a), (b), and (c), it says, "The
official court reporter or court recorder mnust, (a),
unl ess excused by agreenent of the parties attend the
court sessions and nake a full record of the proceedings;

(b), take all exhibits offered into evidence during a
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proceedi ng and ensure that they are narked; (c), file all
exhibits with the trial court clerk after a proceeding
ends. "

VI CE- CHAIl RVAN LON 13.1 of the appellate
rul es?

HONORABLE TOM GRAY:  Yes, sir.

PROFESSOR DORSANEO Really there is a big
overl ap between the appellate rules and the civi
procedure rules, and the appellate rules would --

HONORABLE TOM GRAY: Are much nore clear

MR ORSINGER  What about the Rul es of
Evi dence, Bill, because offer of proof is covered in the
Rul es of Evidence. There is a triple overlap there.

PROFESSCR CARLSON: But these rules are
about cust ody.

MR, ORSINGER | know, but the discussion
around here is to define custody in such a way as to
perhaps require an extra step to preserve error when your
exhibit is denied.

PROFESSOR DORSANEQ That's right. And
nobody accepts that view

MR. ORSINGER Well, there's four or five
peopl e around here, including the Honorable Benton at the
end of the table, that feel strongly that that should be

t he case.
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VI CE- CHAl RMAN LOW Sarah. Let's go to that
end of the table. Sarah.

HONCRABLE SARAH DUNCAN: It seens to ne,
given -- forget about the confusion of the court
reporters. Cbviously we've got confusion anongst the
lawers. |If we're going to get to, you know, nmke a
recomendation to the Court about what the practice should
be, it seens to ne that the first thing we have to decide
i s whether Lanont's view should prevail or the contrary
view If it's sinply offered into evidence, is that
enough? That's got to be the first thing we vote on, it
seens to ne.

MR, LAMONT JEFFERSON: | think the answer to
that is easy. |1'd say, yeah, if it's offered and excl uded
you preserved it, but | think --

HONORABLE SARAH DUNCAN: But you're going to
put it in your briefcase.

MR, LAMONT JEFFERSON. Well, then |'ve
waived it. Then I've waived it. |If it's not a part of
the record obviously |I can't conplain about it. But here
is my concern. | think that the rule as anended, the
proper amendnent that describes what a court reporter has
to keep custody of is good enough. It doesn't offend ne
that it says "tendered in an offer of proof." What |

don't want to enconpass is the trend that judges say, "I
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want your exhibit list in advance"” or "I want to talk
about nmotions in linmne before we even start the
evi dence. "

So now you've got a list of 50 docunents,
and sonetines the judge says, "I want them premarked." So
now you' ve got marked docunents that you've never tendered
to the court reporter. They're all marked, they're al
sitting on your briefcase or sitting on the table.

You' re going through notions on linmne. They' re on an
exhibit list somewhere, but they' re never offered because
of the judge's prelimnary rulings and notions in |limne
Now |'ve got to tender all of that stuff to the court
reporter?

HONORABLE KENT SULLIVAN:  Not unless you're
going to offer it.

MR LAMONT JEFFERSON: But because of the
prelimnary rulings of the judge | know what's going to
conme into evidence and what's not. So at that point,
according to what |I'mhearing around the table, because
it's marked, because it's discussed in a court proceeding
relating to a trial, it is nowthe custody of the court
reporter, and for no good reason.

VI CE- CHAl RMAN LOW  That's not exactly what
they're saying. |If it's during the trial and out there in

the courtroom it's not like in npbtion in |imne and so
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forth, and it's never identified.

MR. LAMONT JEFFERSON: Often judges preadmt
exhibits. That's the judge's preference, is to not have
to argue about admitted exhibits during a trial, and so
the question then becones when the judge has made his
rulings, his or her rulings on preadmtted exhibits, is
everything marked -- does it all have to go to the court
reporter?

MR LOPEZ: It is if you want to
preserve error.

MR, LAMONT JEFFERSON: Well, yeah, and then
I would have to offer it as an offer of proof. Then it
woul d be tendered as an offer of proof, and it would
satisfy the court reporter's concern about what it is they
have to keep custody of.

VI CE- CHAl RMAN LOW Okay. Richard.

MR. MUNZI NGER:  Anyt hing that goes beyond
offer is going to be confusing, but | still want to
address Lanont's point that if he has offered an exhibit
and it is excluded by the trial court fromthe jury it's
his to take hone with himand it doesn't becone a part of
the record until or unless he wants to make it a part of
the record. So on Mnday the judge excludes the exhibit,
the trial concludes on Thursday, and Lamont says, "Ch, ny

god, | took that exhibit back to ny office. | want it
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1 part of the record." He conmes in now and he hands the

2 exhibit to the judge, and | say, "Wiit a second, Judge,

3 that's not the exhibit he offered. He's playing ganmes

4 with the court now "

5 Now, who is going to resolve that argument

6 and how is that argunent resolved? It's a swearing nmatch
7 between two | awyers. There's only one way to resol ve that
8 argunent, and that's for the clerks, or the court

9 reporters rather, to do their job, which is to accept and
10 account for exhibits that have been offered into evidence;
11 and if Lanmont takes it with him | mean, if it were Lanont
12 I"mnot going to argue with him but there are a whole

13 heck of a lot of guys I've tried lawsuits with that |

14 woul dn't trust for two seconds.

15 VI CE- CHAI RMAN LOW  Carl .

16 MR LOPEZ: | think that's a real problem
17 It's sad, but | can count a nmillion tinmes that |awers

18 have -- | can only tal k about Dallas and ny court, but if
19 it gets excluded and it's not inportant enough for themto

20 argue about later, they stick it in their briefcase and

21 take it honme; and now the problemis going to be how does
22 your -- if the rule is very specific then a conscientious
23 court reporter won't be able to certify that record unti
24 they grab that |awer that he doesn't trust very well two
25 days later to then argue about is that the exhibit that we
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were tal king about two days earlier.

MR MUNZINGER: And if they certify, it's a
false certification by the court reporter, because they
haven't had custody of the exhibit fromthe time it was
offered into the judicial record. |It's a false
certification by the court reporter, who nay conmit a
crime by doing so.

VI CE- CHAl RMAN LOW David, did you-all | ook
at 13.1, 13.1, duties of the court reporter? That seens
to be a guideline of what the court reporters nmust do
You don't refer to that particular rule. 1Is that -- |
nmean, that doesn't help clear up the situation what the
court reporter has to do?

MR JACKSON: Well, it helps ne a lot. |
made a note of that, and | plan on witing an article in
our Texas Record, our court reporter publication; but, you
know, you've got court reporters that are sitting here
trying to get docunents from Lanont and find out where
docunents are for Richard; and, you know, it's an issue
that everyone has a different view on what happens to
exhibits; and nowif we're going to have to go to jail for
certifying the stuff, | quit.

MR TIPPS: | knew that woul d get your
attention.

VI CE- CHAI RVMAN LON Al right.
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HONORABLE KENT SULLI VAN:  For the record,
agree with Richard Miunzinger in ternms of what the bright
line is. Wen it's marked and it's offered it's the court
reporter's. That | think is absolutely clear. Let's talk
about this issue of practice for just a second. It is a
practical issue that in a case of any conplexity where
there are dozens, if not hundreds, of exhibits and the
| awyers are using them because they are exami ning the
wi t nesses about themthat they get |ocated at various
pl aces around the courtroom and at the end of the day a
har dwor ki ng and per haps worn out court reporter may have
difficulty in locating each one of these dozens, if not
hundreds, of exhibits and keepi ng custody of them
day-to-day-to-day. | nean, that is practically how this
situation can arise where sonething ends up in soneone's
brief case.

But in terns of theory, | think that we all
ought to try and get on the sane page because -- | nean,
for me it really is clear. Theory not always being
practice or even practical, but the theory is when it's
marked and it's offered, it's the court reporter's. End
of discussion in ny view.

VI CE- CHAl RVAN LON The practice appears to
be getting away fromthe rule, and | don't know that you

can nmake the rule conply with every practice, because
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1 practice in Houston may be a little different than they do
2 it soneplace else, but we need a general rule to go by.

3 Wait just a minute. Tracy, do you have your hand up?

4 HONORABLE TRACY CHRI STOPHER: No, | think

5 Kent pretty rmuch covered it. | understand Richard's view,
6 but, you know, court reporters don't keep up with the

7 exhi bits on an hourly, mnute-by-mnute basis, and they

8 just can't. W have to trust lawers a little bit.

9 HONORABLE SARAH DUNCAN: How i s your view
10 different fromRichard' s and Kent's, because that's what |

11 heard Ri chard sayi ng?

12 HONORABLE TRACY CHRI STOPHER: No, no, no.
13 HONORABLE SARAH DUNCAN:  Munzi nger.
14 HONORABLE TRACY CHRI STOPHER: Richard

15 Munzi nger .

16 VI CE- CHAI RVAN LOWN Al right. Jeff.

17 MR. BOYD: What may clear this up for ne is
18 the authority that we're tal king about here that's

19 unclear. To nme, we go to trial, you offer an exhibit, |
20 object to it, ny objection is sustained, the exhibit

21 doesn't go in. W go up on appeal, and one of your points
22 of appeal is that you failed -- or that the judge fail ed
23 to admit this exhibit, and then |I respond in ny brief by
24 sayi ng "Too bad, you waived that because you didn't tender
25 or offer that exhibit as a bill of proof or an order to
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preserve error." | don't want -- the answer to that
question, | want to know what are you going to cite in
support of your answer to ny argunent?

HONORABLE SARAH DUNCAN: 13.1.

MR BOYD: 13.1, is that it? That's our
only authority?

HONCRABLE KENT SULLI VAN:  What about Rul e

1037

HONORABLE TERRY JENNI NGS:  103.

MR. BOYD: 103?

(Mul tiple speakers.)

VI CE- CHAI RMAN LON Wit just a mnute.
Whoa. Court reporter can only take down -- and she can't

take down the end of the table conversations, and | know
we all want to respond, and we are going to tal k about
this probably another five mnutes. So what we're going
to do is going to make the decision here whether we can
use | anguage and correct the problemthat we were sent
here to correct, those rules, or whether we now think the
problemis greater, that it -- that there are other

probl ens out there and it's greater and we need themto go
back and take a |l ook at 13.1, all these rules, to cone up
with sonething that neets all the problens of practice or
what they think.

So we're going to nake a decision here in
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1 about five mnutes whether or not we think that we can

2 cure this by changing the | anguage of the rules that David
3 and Richard asked be changed. Now, who wants to speak

4 next? Levi.

5 HONCRABLE LEVI BENTON: The answer that Kent
6 gave that the opponent of the evidence conmng in would

7 cite 103 | think is consistent with my view There is no
8 offer -- there was no offer of proof, it's not in the

9 record, and | think we're unnecessarily -- we would be

10 unnecessarily burdening court reporters, clerks, tria

11 clerks and appellate clerks, if we require themto keep

12 everyt hi ng of f ered.

13 VI CE- CHAIl RVAN LOW  Ckay. Steve.
14 MR TIPPS: | strongly disagree with that.
15 | think the whole concept of an offer of proof involves

16 presenting sonmething for the record out of the presence of
17 the jury, typically testinmony, and exhibits are not like
18 that. Once you have -- once you have had an exhibit

19 mar ked and you have offered it and the judge either

20 actually or is deened to have | ooked at it and determ ned
21 for whatever reason it's not adm ssible under the Rules of
22 Evi dence and he sustains the objection to the exhibit,

23 then that ought to be enough to preserve your error, and
24 at that point intine | think you have introduced an

25 exhibit into the judicial proceeding, and the court

D Loi s Jones, CSR
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1 reporter ought to be responsible for taking custody of it.
2 VI CE- CHAI RMAN LON Al right. How many

3 peopl e here believe that the rules should read the court

4 reporter is responsible for only those exhibits that are
5 of fered, whether they are admtted or whether they are

6 rejected? |If they are offered, the court reporter should
7 keep custody of those; and if the | awer wants to say,

8 well, | put this back because it wasn't offered, then go
9 to the judge, and I'mgoing to bet you the judge has got
10 the power to make that |awer take it out of his

11 briefcase. But so how nany people believe that, raise

12 your hand?

13 Al right. How many of you do not believe
14 that? Al right.

15 MR. ORSINGER Let's let the record reflect
16 there was like 20 to 1 or sonething like that.

17 VI CE- CHAI RVAN LOWNW  Two.

18 MR ORSINGER 20 to 2 in favor of letting

19 offer be the controlling event.

20 VI CE- CHAI RMAN LOWN  Ri ght .

21 HONORABLE TERRY JENNI NGS:  Well, it is.

22 VI CE- CHAI RMAN LON As to what the court
23 reporters -- all right. That's off the board. W' re not

24 going to discuss it any nore about sonething that just was

25 tal ked about or sonething. That's gone.
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MR. ORSINGER Let's get back to the fix.

VI CE- CHAl RMAN LON Let's get back to the

fix.

MR, ORSINGER: | think we just said the fix
is to forget tender, forget bill of exception, forget
of fer of proof, and just use the word "offer." If it's

offered, it's the court reporter's responsibility.

VI CE- CHAI RVAN LOW  And, David, is there
some communi cation that the court reporters have where --
| mean, they are told that if it's offered, | nean, or
shoul d we put that --

MR. JACKSON: Yeah, | think we can get the
word out to them and hopefully they will get the word on
up the | adder.

VI CE- CHAI RMAN LOW Al right. Carl.

MR LOPEZ: Well, the best -- | nean, the
qui ckest way to get word to the court reporters is to get
word to the judges who then will tell their court
reporters. | nean, yeah, court reporters have a duty.
This thing establishes duties on them but their first
duty is -- they will tell you practically is to do
what ever the judge tells them probably, and so | think we
probably ought to try to deal with the practical reality
of the I awyer who sticks it in his briefcase and doesn't

-- and nakes it inpossible for the court reporter to
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follow that rule.

VI CE- CHAI RMAN LOW  Well, but we're going to
take care of this first.

MR. LOPEZ: | thought we did already.

VI CE- CHAI RVAN LON Wl |, no, because we
used the word "offered,” but | nean, | don't know whet her
he says "of fered, whether admitted or not" or --

MR. ORSINGER Let nme be crystal clear

VI CE- CHAI RVAN LOWN Al right.

MR. ORSINGER: On proposed change to Rule
75a, those of you who have the piece of paper in front of
you, we woul d disregard the proposal, and it would read,
"The court reporter or stenographer shall file with the
clerk of the court all exhibits which were offered,"

scratch everything up to "in evidence," scratch "or
tendered on bill of exception.” "During the course of any
heari ng, proceeding, or trial."

VI CE- CHAl RVAN LOWN Right. That was ny
under standi ng of the vote. Al right.

MR. ORSINGER  75b woul d be changed then to
“all filed exhibits,"” kill "offered,” kill "tendered in an
of fer of proof,"” and kill "offered in evidence." You just
say "all filed exhibits." W don't need -- the "all filed

exhibits" is all we need. W don't need the word

"of fered" there.
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1 HONORABLE TRACY CHRI STOPHER: Ri ght.

2 MR. ORSINGER Are we okay with that?

3 HONCRABLE TRACY CHRI STOPHER:  Yeah

4 MR. ORSINGER: "All filed exhibits shall."

5 Then under TRAP 13.1, "Oficial court reporter or court

6 recorder nust," subdivision (b), "take all exhibits,"

7 scratch the proposed addition, "offered in evidence during
8 a proceedi ng and ensure that they are marked."

9 HONCRABLE DAVI D GAULTNEY: That's the

10 current rule.

11 MS. HOBBS: That's the current rule.

12 MR ORSINGER: That is the current rule.
13 Okay. Thank you for clarifying that. And then on the

14 Supreme Court order relating to retention and disposition
15 of exhibits, "In conpliance with the provisions of Rule
16 14b, the Suprene Court hereby directs that exhibits

17 offered into" --

18 VI CE- CHAI RVAN LOW  Strike out "or

19 admtted. "

20 MR. ORSINGER  Strike out "admitted," so
21 it's "offered into evidence."

22 VI CE- CHAl RMAN LON  Ckay.

23 MR. ORSI NGER. Now, those are the proposed
24 changes that -- and then we have the uniform manual,

25 Uni f orm Format Manual , which we should al so go ahead and
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fix, too; and the second paragraph says -- this is the
certificate of court reporter. "I further certify that
this Reporter's Record of the proceedings truly and
correctly reflects the exhibits, if any, offered into
evi dence." 1s everybody okay on that?

VI CE- CHAI RVAN LOWN Al right.

PROFESSCR DORSANEC: | have one --

VI CE- CHAl RVAN LOW  Go ahead, but --

PROFESSCR DORSANEO: | have one coment, and
this is not meant to put a nonkey wench in anything at

all. You took out the words "or admitted." |It's
conceivable to me that sonething could be adnmitted even
though it wasn't offered.

VI CE- CHAl RMAN LOW Al right. W're not

going to cover that.

PROFESSOR DORSANEO. | think that does

happen.

VI CE- CHAl RMAN LOWN  Tracy.

HONCRABLE TRACY CHRI STOPHER: Could | ask a
question?

PROFESSOR DORSANEQ  And |'I1 bet that's why
it says that.

HONORABLE TRACY CHRI STOPHER: I n terns of
wi thdrawi ng an of fered exhibit and not after their filed,

not 75b, but during the course of a trial or hearing. So,
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for exanple, in Lanmont's case he offers a document, it's
rejected. He says, "I withdraw that offer." The court

reporter doesn't have to keep track of that exhibit, do

t hey?

MR. ORSINGER If the court permts it, no.
If the court does not pernmit it, yes.

HONORABLE TRACY CHRI STOPHER: Okay. Do we
need to put that sonmewhere?

MR DUGE NS: Comment. Conmment.

VI CE- CHAI RMAN LON Let ne tell you, we fix
the problemtoday. Wat we're going to do is have them go
back and study sone of these problens we tal ked about that
are, quote, in practice, and that nay be one of them and
any other thing you want themto look at. Levi.

HONORABLE LEVI BENTON: | just want to
understand. Let's say | have Buddy and Bobby in one of
your 100 million-dollar cases, and because | want to be

efficient | have you in for pretrial a week before we pick

ajury.

VI CE- CHAI RMAN LOWN  Ckay.

HONORABLE LEVI BENTON. And we put all of
the -- we go through and sone exhibits are adnitted, sone

aren't, but anyway, it's going to be another week before
we pick a jury, a week and a half before we start

evi dence. Can the |awers take the exhibits back to their
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office after that?

VI CE- CHAI RMAN LOW  CGenerally not. | nmean,
once the judge -- | mean, you know, the judge wants to
keep up with those, he's getting ready to go. Now, |
guess each judge does it differently. | don't know.

Judge Gaul t ney.

HONORABLE DAVI D GAULTNEY: Just a very m nor
point, but it's curious to nme that the appellate rule
deals with the duties of the court reporter on (a) and
(b). These are appellate rules rather than the rules that
govern the procedure at trial, and (b) says that they're
to take all exhibits offered into evidence during a
proceedi ng and ensure that they are nmarked. So | was
wondering if in 75a it would be hel pful to add the words
at the end of Richard's proposal "and ensure that they are
mar ked. "

VI CE- CHAI RMAN LOWN  What do you think about
t hat ?

MR ORSINGER. |I'mtotally okay with that,
as long as it's not a condition to the rules applying.

HONORABLE DAVI D GAULTNEY: So it's a court
reporter's duty.

MR ORSINGER. It's a duty of the court
reporter, but | don't like it when it's a condition to it

being treated --
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HONCRABLE DAVI D GAULTNEY: To the offer.

MR ORSINGER -- as if it's adnitted.

VI CE- CHAl RMAN LOW  So accept ed.

MR. ORSI NGER. Buddy, one last thing. |
didn't get to finish the certification page for exhibits,
which is also part of the manual, would be changed to read
in the fourth, "constitute true and conpl ete duplicates of
the original exhibits, excluding physical evidence,
offered into evidence." And | have been using the word

"offered into" rather than "in" but | don't know if anyone
feels --

VI CE- CHAI RVMAN LON Wl |, no, that's correct
because you walk in or inside a house, you conme into the
house. Sonething is in evidence, it's already been
admitted. Adnitted is in and out is into.

MR, ORSI NGER Ckay. Wsatever that was ||
accept that.

VI CE- CHAl RVAN LON  So you are absolutely
right. Webster agrees with you. Al right. R chard.

MR MINZINGER: | don't know if it nmakes a
difference to the | anguage of the rules, and | don't think
it does, but | do disagree with the conversation and the
results of the conversation between Buddy and Levi where

Levi said, well, | have 50 exhibits in a pretrial hearing

in which | rule they are adnissible. There is a
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di stinction between sonething that is adm ssible and
something that is adnitted, and so the court reporter in
ny judgnment woul d not be taking the exhibits that happen
at a pretrial conference. The court would have saved the
jury's time by saying, "All right. W're not going to
argue over these 36 exhibits, fellows. |If they're

of fered, they conme in."

VI CE- CHAl RMVAN LOW  You are probably right.

MR, MUNZINGER: But | don't know if that
makes any difference to the | anguage of the rule, but |
don't think it would be correct that they have been
adnmitted into evidence unless offered in the presence of
the jury.

VI CE- CHAl RVAN LOW  You're probably right.
Now, what other --

MR ORSINGER  What was that?

VI CE- CHAl RMAN LOWN We're through with that
one. Now, what other things do you want the conmittee to
| ook at, you know, the practice that we're tal king about
and things? Carlos.

MR LOPEZ: | just have a question. Wether
| have an issue or not will depend on if soneone can
answer this question. Ofered, is there any doubt in
anybody's nind that that neans on the record?

VI CE- CHAl RVAN LOW  No.
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HONORABLE TOM GRAY:  Yes.

MR. ORSINGER It could be offered off the
record and later onit's in an offer of proof or a bill of
exceptions that you discussed it in chanbers, you nmade the
offer, and it was deni ed.

MR LOPEZ: Ckay.

HONORABLE TOM GRAY: W gave you an answer,

one "yes," one "no.

MR LOPEZ: Your limne is going to have to
be off the record, because if it's on the record we just
established that the court reporter is going to have to
keep a copy of that exhibit.

VI CE- CHAl RVAN LON  Does anybody el se have
anything they want the comrittee to |look at to cure these
problenms with the practice? David.

MR. JACKSON. Maybe we coul d address through

the withdrawi ng the exhibits that wind up getting in

sonebody' s briefcase somewhere, because that could be an

issue. | nean, you're going to have |awers all over the
state still feel like they can put themin their
bri ef case.

VI CE- CHAl RVAN LON  You and Richard, you've
heard ki nd of the concerns.
MR, JACKSON. Right.

VI CE- CHAIl RMAN LOWN  You-all get together and
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try to see how those things could be sol ved

Ma' am do you need a few minutes break?

THE REPORTER: |'m fi ne.

VI CE- CHAI RMAN LOW Al right. Let's go on
then. Next thing is I think Bill. Bill, you're up

PROFESSOR DORSANEO Ckay. Wiere we are,
the proposed anendrments to Appellate Rule 28, if everybody
can find that; and by way of introduction, we started
tal ki ng about perm ssive appeals and the fact that the
Rul es of Appellate Procedure don't have a procedura
nmechani sm for appeals of interlocutory orders pursuant to
section 51.014(d) through (f) of the Civil Practice &
Renmedi es Code.

I think back in August of |ast year |
proposed a provision that would not -- or that was not
included in Appellate Rule 28. The committee voted that
the permi ssive appeal provision ought to be in the
accel erated appeal rule, which is Appellate Rule 28. At
the sane tine the appellate rules commttee was studying a
| arger probleminvol ving so-called accel erated appeal s
that has to do with the fact that the Legislature has been
providing for nore accel erated appeal s, expedited appeal s,
appeal s operating on a fast track, and that the Rules of
Appel |l ate Procedure didn't deal with those devel opnents

either. VWat we have done as a result of those two
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devel opnments is to rewite Appellate Rule 28 first to dea
wi th accel erated appeal s.

VI CE- CHAI RMAN LOW  Bill, let me ask you a
question. Really what gave rise to these changes is the
change to 51.014, the Code of Civil Renedies, and al so
House Bill 4, which made us revise our rules for these
ki nd of appeals. So rules that we need to revise are
12.1, 25, and possibly 29.5, right?

PROFESSOR DORSANEQ No. | think you're
behi nd schedul e on the nenos, Buddy.

VI CE- CHAl RVAN LON  Well, |'m probably
behind in a lot of other things, but catch me up on that.

PROFESSOR DORSANEO: Well, do you have the
March -- do you have this March 2nd, 2005, nenp? That's
what |'mworking from Does everybody have that?
didn't make copi es.

VI CE- CHAl RVAN LON Wl |, yeah. |
apparently read it. | underlined a bunch of stuff in red

PROFESSOR DORSANEO Ckay. Well, that 12.1
and the rest of it may be still involved a little bit
because 12.1 probably needs to be amended in a
correspondi ng way.

VI CE- CHAI RMAN LON Al right. I'mjust
getting at what rules are we going to consider anending

now, so if we could focus in on the particular rules.
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PROFESSCR DORSANEC: Vel |, what | want to
tal k about is 28.

VI CE- CHAl RVAN LOW 287

PROFESSCR DORSANEO: Because that's the main
rul e.

VI CE- CHAI RVAN LOWN Al right.

PROFESSOR DORSANEQ  And adjustnents in |ike
12.1 would just be to add in the fact that 28 provides for
a petition for pernissive appeal, but the chronology is --
we' ve done this over six nmonths, and the chronol ogy |
think is inmportant for everybody to understand and
remenber. The first thing we dealt with was this
perm ssive appeal business, and that has now migrated into
28.2 of the committee draft, which begins on page six of
the March 2 menorandum Now, we haven't tal ked about that
for awhil e because at our August neeting, and nmaybe it was
the Novenber neeting, | don't renenber the exact dates, we
went through and approved all of that.

VI CE- CHAI RVAN LOW  Ckay.

PROFESSOR DORSANEO. And | don't propose to
tal k again about 28.2 from begi nning to end except to say,
and | might as well say it now, that there's a bill, House
Bill 1294, that is being considered by the Legislature to
amend again 51.014(d) through (f); and if that passes,

what we decided to do in Septenber or Novermber with
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respect to permnissive appeals will need sone adjustnent;
and all | propose to say is that the conmttee, you know,
needs to be aware of that; and there really isn't anything
to do about that right now, except that | would say to the
committee that if that bill passes the changes in what
this comm ttee has already gone through will not be
difficult to make.

VI CE- CHAl RVAN LOWN Okay. All right. o
ahead. |I'msorry | interrupted. | wanted to be sure that
| was focusing in on exactly, and you're right, my menory
sonet i nes needs j oggi ng.

PROFESSOR DORSANEO Wl |, nine certainly
does, too.

VI CE- CHAl RMAN LOW  And part of it is coning
back to me, so go ahead.

PROFESSCR DORSANEO: M. Chairman, | don't
propose to tal k about 28.2 because | think it's either
premature or we've done that.

VI CE- CHAI RVAN LOWN  Ri ght.

PROFESSOR DORSANEOC: It's 28.1 --

VI CE- CHAI RVAN LOWN  (One

PROFESSCR DORSANEC: -- that is the main
subj ect of ny report today, and the main reasons for
changing 28.1 involve the fact that there are a nunber of

different kinds of accel erated appeals or expedited
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appeal s or fast track appeals provided by statute that
aren't provided for in the appellate rules really, and 28,
current Appellate Rule 28, as a result of the last round
of changes, is very abbreviated and doesn't provide much

i nformati on about accel erated appeal s.

The first paragraph, 28.1, deals with
interlocutory orders, and nany accel erated appeal s invol ve
interlocutory orders, but some significant ones do not.

So 28.1 dealing only with interlocutory orders doesn't
cover everything that needs to be covered. 28.2 deals
with quo warranto, and probably not very nuch needs to be
sai d about that other than it deals with quo warranto, and
maybe you could deal with it better

The statutes, let nme talk about themto kind
of tune you in. The statutes, as | see it, fall into
several categories. Sone of the statutes try to
accomodat e thenselves to the Rul es of Appellate Procedure
by saying that the procedures established by the appellate
rules for accel erated appeals or in sone other |anguage
apply, and some of those are interlocutory orders. O her
statutes provide for accel erated appeals of final orders,
and if you look in Appellate Rule 28, you would say there
is nothing in here about final orders except quo warranto
cases. So it's a surprise to people when they find out

that the accelerated tinetables are applicable to those
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1 final orders

2 O her statutes, other statutes provide for
3 expedi ted appeals, and they | ook Iike they're neant to be
4 accel erated appeals, too, but that's not so clear on the
5 face of the statute. And finally, sone statutes just

6 bypass the appellate rules and say that the tinme for

7 appeal is not later than the tenth day after the date the
8 order is signed. Gkay. And those are specialized fast

9 track things

10 So three kinds of statutes, ones that say
11 these things will be dealt with under the accel erated

12 appeal rules. Wen they're interlocutory orders, that

13 ki nd of neshes; when they're final orders, it doesn't.

14 Things that are on separate tracks altogether that are

15 fast track appeal s but are not accel erated appeals in the
16 way that the appellate rules talk about them So | guess
17 what |'msaying is that this is a huge nmess by the tine
18 you | ook at the statutes, the nunber of statutes, the

19 cross-references to the appellate rules, and other
20 statutes that just sinply aren't nentioned at all; and the
21 committee tried to deal with this in 28.1. Now, it dealt

22 with it in two ways.

23 VI CE- CHAl RMAN LON |s that on page four?
24 PROFESSOR DORSANEQ  Page si x
25 VI CE- CHAI RVAN LOW  Si x?

D Loi s Jones, CSR
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PROFESSCR DORSANEO: Yeah. One or two of
t he subconmittee neetings involved what | would call a
rel atively aggressive approach to this problemthat would
say that everything that's faster than nornmal is going to
be classified as an accel erated appeal, and the | anguage
is "Appeals frominterlocutory orders, when allowed as of
right by statute, appeals in quo warranto proceedi ngs,
appeal s required by statute to be accel erated or
expedited, and all appeals required by law to be filed or
perfected within |l ess than 30 days after the date of the
order or judgnent being appeal ed are accel erated appeal s. "
That tries to put all of these statutes under the coverage
of this rule. Right. Everything -- it says everything is
under the coverage of the rule and governed by the rule.

Then it says, "Unless a statute expressly
prohibits nodification or extension of any statutory
appel | at e deadl i nes, an accel erated appeal is perfected by
filing a notice of appeal in conpliance with Rule 25 as to
formand within the tinme allowed by Rule 26.1(b)," which

is 20 days after the order, "or as extended by Rule 26.3,"
providing that the time can be extended by 26.3 in the
normal manner. And then also saying, "Filing a nmotion for
new trial, any other post-trial notion or request for

findings will not extend the tinme to perfect an

accel erated appeal ."
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What's being done here in addition to
putting everything under this one roof is to provide nore
explicit information about how you prosecute this appea
and nmaking that information clearer, by the addition to
the last sentence particularly, and also by explicit
cross-references to the other rules that are pertinent,
cross-references that were taken out of Appellate Rule 28
in the |ast series of amendnents, and it seened to the
committee not to be hel pful for those to have been renoved
when sonebody is going and I ooking to try to figure out
what to do

HONORABLE SARAH DUNCAN: And specifically
bringi ng under the same roof the notion for extension of
tinme. That was the issue we tal ked about with one of our
past neetings.

HONORABLE JAN PATTERSON: Except as
deferring to those statutes that expressly forbid it. So
it's also a deference to that or an acknow edgenent of
those statutes

PROFESSOR DORSANEO Wl |, what this says is
we're not going to give deference unless a statute insists
upon it.

HONORABLE JAN PATTERSON: Right. Right. So
it's this rule unless there is an express reference.

M5. BARON: And, Bill, ny understanding is
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right now there aren't any statutes that say "and this
ti me cannot be extended" in any portion

PROFESSOR DORSANEOQO Wl |, there nmay be an
anmbi guity about whether fast track statutes that say "this
needs to be perfected within 10 days" explicitly prohibit
doing it within 20 days.

M5. BARON: Well, | would say -- well, it
prohibits doing it within 20 days, but | don't think it
prohi bits an extensi on under the appellate rules. Wuld
that be your understanding? O not?

HONORABLE JANE BLAND: An extension to
perfect the appeal or just some sort of extension of tinme?

M5. BARON: An extension to file your notice
of appeal

HONORABLE JANE BLAND: | think the
concern --

VI CE- CHAI RMAN LOW  WAit just a minute. The
conversations just like that are hard at least for ne to
hear, so let's kind of address the remarks not to each
other, but to the whole group. Sonebody, who had the
first question to Bill?

PROFESSCR DORSANEC: Pam start that over.
| think I can answer it if you rephrase it to nme or state
it again.

M5. BARON: Okay. My question is or | guess
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ny understanding is there aren't statutes currently that
prohi bit an extension but that the courts have grafted
that on there, that if it says you have to file your
noti ce of appeal within 20 days sone courts are saying
that cannot be extended under the appellate rules, but
those don't explicitly prohibit an extension, and under
this | anguage extensions would be permtted.

PROFESSOR DORSANEO Wl l, yes, | see what
you're saying and adnit that when | drafted this | was
thi nki ng about within the tinme allowed by Rule 21.6(b) as
bei ng ext ended.

M5. BARON: Ckay.

PROFESSCR DORSANEOQ.  But | think the

| anguage probably does literally mean "or as extended by
26.3," whether it's 10 days or 20 days.

VI CE- CHAl RMAN LOW Bill, sone of your
changes changes like sonme statutory deadlines. That was
one alternative, wasn't it?

PROFESSOR DORSANEOQ  Yes.

VI CE- CHAI RVAN LON  And the authority for
that woul d be 22.004 of the Governnent Code, which says
the rules -- you know, we can make rules that are
inconsistent with a statute and if the Legislature doesn't

change it, as long as it doesn't change the substance. So

we have authority, do we not, to do that? The Legislature
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could alter that, but they probably wouldn't. 1Is that the
aut hority?

PROFESSCR DORSANEO: | woul d answer that
yes, but what Pamis saying and what | think the committee
directed ne to try to do is to try to avoid trumping the
statutory | anguage by saying what we're going to do is
just extend it.

VI CE- CHAl RVAN LON  Wel |, one of the things
you said at the end, one suggestion, "regardl ess of any
statutory deadlines." That would be an alternative that
you put. That's in the body of your nenp on page five,
and | assunmed fromthat that this would come w thin 22. 004
of the Governnent Code. All right, go ahead.

PROFESSCR DORSANEO: When | drafted this |
wasn't contenpl ati ng what Pam suggested as to the fix.
was contenplating a nore aggressive fix to just say we're
goi ng by 26.1(b), and that can be extendeded.

M5. BARON: So what you're saying is the way
it's witten now, all deadlines would be 20 days?

PROFESSOR DORSANEC:  Yes.

M5. BARON: Ckay.

PROFESSOR DORSANEO: But I'mwlling to

recogni ze that your point is an excellent one. W night

i nstead of saying that, say "or as extended by" -- "or as

extended in accordance with 26.3," but that changes mny
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nechanics a little bit. This draft basically says we're
going to go by the Rules of Appellate Procedure regardl ess
of what the statute says.

VI CE- CHAI RVAN LOW  Sar ah.

HONCRABLE SARAH DUNCAN: Wl |, as cochair of
the conmittee, ny understanding was exactly as Panis and
that's what you were going to go off to wite, and that
may be one reason that what | just heard you say | thought
said that, that it's not just the extension from for
i nstance, 10 days to 20 days, but it's everything is an
accel erated appeal as we have known that term and the
extension of time rule applies.

MS. BARON: And Verbert woul d apply al so.

HONORABLE SARAH DUNCAN:  Sure.

VI CE- CHAI RMAN LOW Al right. Judge
Gaul t ney.

HONCRABLE DAVI D GAULTNEY: | think there are
two issues, if | understand the comments. One is whether
-- let's say a statute says ten days and doesn't say
anyt hi ng about whet her that can be extended. One question
is, can you file a notion for extension of tine on that,
and | think this -- under either reading of this rule
think that clearly this rule would clearly pernmit that.

The other issue is let's say it says ten

days. Does this nean that this rule says unless it says
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that 10 days can't be nodified it's now 20?

HONORABLE SARAH DUNCAN:  Yes.

HONORABLE DAVI D GAULTNEY: | think that's a
nore difficult question.

PROFESSOR DORSANEQ  Un-huh. That is the
nore difficult question, but that's what | thought the
committee directed ne to have this say, that we're going
to go not by ten. Even though the statute says 10, we're
going to go 20, and then we're going to even permt 20 to
be extended, a pernitted extension.

MR ORSINGER Bill, do have you the
authority to say that; and if you say that in the rules
and you don't, aren't a |lot of people going to rely on the
rule and lose their rights under the statute and then get
poured out? Do we have the authority to say 10 days neans
20 just because the Legislature said --

PROFESSOR DORSANEQ | think that's -- |
think the Court certainly has the authority to say that,
but it's a question of whether they want to, and that's
why there's an alternative one and an alternative two.

VI CE- CHAl RVAN LOWN  The Governnment Code says
it repeals all |laws and statutes governing practices in
civil cases, not, you know, substantive, so | nean, that,
if we put that in arule, I nmean, and it's not considered

substantive then it changes any statute.
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MR. ORSINGER Are we required to specify
the statutes that we're overriding in that matter? |Is
that the procedure?

VI CE- CHAl RVAN LON Well, you do that carte
bl anche when you do it.

MR ORSINGER Well, | nmean, this is
serious. |If the rule says 20 days and the statute says 10

and we don't do it right, a |ot of people are going to

fall in a hole that we dig for them
VI CE- CHAI RVAN LOWNW Wl |, it's been --
HONORABLE NATHAN HECHT: | think we're

preventing outs. Are we creating any?

MR ORSINGER Well, all I'msayingis I'ma
little unclear on what the rule-nmaking authority is when a
statute says you' ve got to do something within 10 days and
the rule says, well, you really can do it within 20 days,
and then it's going to go up to a court of appeals and
they're going to say does the statute prevail or does the
rule prevail? |'munclear, so Buddy just said the rule
prevails, but it's ny understanding --

VI CE- CHAI RVAN LOW Wl |, that's what the
Code says.

MR ORSINGER If a rule was going to
override a statute you had to specifically specify the

statute, but I'mnot an expert in the area.
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VI CE- CHAI RMAN LOW It says it repeals al
conflict in statutes.

PROFESSOR DORSANEQ  And that might refer to
rul es made now or only the original rules.

VI CE- CHAI RMAN LON  Now, it has to be
sonet hing that's done after the statute was in existence.
It's not going to repeal a future statute.

PROFESSCR DORSANEO: M. Chairman, |'ve
got -- there is a 1(a) that David Gaultney tal ked about,
that's the way it's drafted, but there is a 1(b) that
could be done that's a little cagier

VI CE- CHAI RMAN LON Al right. Let's go to
those, because we're not going to look at all the in's and
into's and everyt hing.

PROFESSOR DORSANEOQ Let me just identify,
because | think Pamwas tal king about it, and that's what
| understood that she was talking about, and that's just
sinmply to say that the statutory appellate deadline can be
extended. "Unless the statute expressly prohibits
nodi fication or extension of any statutory appellate
deadl i nes the statutory appellate deadline my be extended
in accordance with Rule 26.3."

M5. BARON: Right.

PROFESSCR DORSANEO: And that's a distinct

thing from sayi ng whatever nunber of days in the statute
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neans the nunber of days in the rule. That just sinply
says, okay, if it's 10 days then you can use 26.3 to make
it longer. Now, that's, | don't think, going to be that
big of a help to people because they're not going to file
their 26.3 notion within tinme. 26.3 notions need to be
filed within 15 days after the deadline, so sonebody woul d
have to catch onto the fact that they had a 10-day
deadline within 15 days after that in order to try to take
advant age of 26. 3.

VI CE- CHAI RVAN LOWN  Don't we want to make it
as |less conplicated as we can?

PROFESSOR DORSANEQ Yes. But it's not easy
to nake it less conplicated. It wants to be very
conplicated. But that -- everybody understands the 1(b)?
1(b) is less aggressive and probably nore justifiable, but
| ess useful because it only would give people -- unless we
do sonmething to 26.3 to make it |onger

VI CE- CHAl RMVAN LOW  The | anguage you're
tal king about, is that the bottom of page five? Is that
what you're tal king about, "unless otherw se hereto
provi ded by statute"?

PROFESSOR DORSANEQ  No, the | anguage that |
just now tal ked about is |anguage that | just nmade up

VI CE- CHAI RMVAN LOW  Ch.

PROFESSOR DORSANEOQ  And the | anguage, the
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first fix that says unless the statute says you can't
change it, we're going by the appellate rules.

VI CE- CHAI RVAN LOW  Ckay.

PROFESSOR DORSANEQ I ncl udi ng ext ensi ons
The next one would say unless a statute says you can't
extend it, it can be extended in accordance with the
appel l ate rul es, and nost of these statutes don't say
that. They don't provide for extensions, and | think it
woul d be much easier to argue that that's not messing with
the statute

VI CE- CHAl RVAN LOWN  Okay. Judge Hecht.

HONORABLE NATHAN HECHT: No, | was just --
but the only other thing I wanted to raise, as Richard
said earlier, we nay be creating problens in the practice,
but I don't -- are we? | nean, it seens like we're
elim nating problens.

MR ORSINGER: W have -- | would like for
sonmeone know edgeabl e to answer the question. Can we --

HONORABLE NATHAN HECHT: W can trunp the
statute if we want to.

MR. ORSINGER. Do you have to say you're
doing that or can you do it by just kind of edging into
it?

HONORABLE NATHAN HECHT: Well, | don't know

the answer to that, but assuming that it trunps, then are
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we creating any problens?

MR ORSINGER No. |If we can trunp, clearly
it's better to have an extended deadline than to rely on
peopl e that don't know the rules to know the rule to
extend the rules they don't know about.

VI CE- CHAI RVAN LOW  But one rule we did cite
the CGovernment Code, | think. It was a deadline or
sonething, and we put it in a footnote, | believe.

HONORABLE NATHAN HECHT: Yeah, we have.

VI CE- CHAI RVAN LON  And so we can do that.
W' ve done that before, and generally the procedure is the
Legislature is advised of it, and they're not unhappy. W
don't just do it and let the Legislature read about it in
the newspaper, and so that can be done. You think that is
a clearer -- what about --

MR. ORSI NGER. Yeah, clearly.

VI CE- CHAI RMAN LOWN  -- you, Bill?

PROFESSCR DORSANEOQ: | think that it
certainly could be done. The Rules Enabling Act is
susceptible to that interpretation. | don't know whet her
it woul d be advisable to do that during a |egislative
session or w thout consultation or--

MR, ORSINGER: It could happen after the
sessi on.

VI CE- CHAI RVAN LON W don't do it w thout
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consultation. W -- npan, no.

HONCRABLE JAN PATTERSON: The conmittee, as
| recall, discussed that we were not trunping anything the
Legi slature did, that we were specifically speaking to
somet hing that the Legislature had not spoken to, that is,
the availability of extensions; and so barring sone
expression by the Legislature of an intent otherw se, we
wanted the rule generally applicable to all appeals to
apply; and perhaps it might be easier to flesh it out to
tal k about what the cases are, because | think it may be
term nation of parental rights --

PROFESSOR DORSANEO  Ri ght

HONORABLE JAN PATTERSON: -- where they have
the short fuse, the 10 days; and so the concern was it's
so short and it's so inportant that there is an expression
that we want to have accel erated appeal s and very
accel erated but that these people should not |ose out --
it's to be protective of themto nake avail abl e the nornal
rul es absent sone express intent otherw se.

VI CE- CHAI RMAN LOW  So you're saying that
your interpretation is we're not really -- we're
addr essing sonet hing the Legislature has not addressed and
we're not changing it?

HONORABLE JAN PATTERSON:  \Well, we had

speci fic di scussions about that to defer to the
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Legi sl ature so that we were not trunping them

VI CE- CHAl RVAN LON  Ri ght .

PROFESSOR DORSANEQ So what | call 1(b)
trunps them | ess

VI CE- CHAl RVAN LOW  Sar ah.

HONORABLE SARAH DUNCAN: | was going to say,
the first alternative does trunp certain statutory
deadl i nes for perfecting an appeal because there are
statutory deadlines for perfecting an appeal that are |ess
than 20 and | ess than 30 days.

The second alternative doesn't trunp any
statute. It sinmply says we can read the statutes, the
deadl ines for perfecting an appeal in the statutes, in
tandemwith the appellate rules that provide for an
extension of time to perfect the appeal; but we've got to
be straight on those, because option one does trunp
statutes. Can | say one other thing, Buddy?

VI CE- CHAI RVAN LOW  Yeah.

HONORABLE SARAH DUNCAN: My under st andi ng of
the -- and |'msure the Court has this and the Court rules
attorney has this, but ny understanding is the Court does
have to give the Legislature notice if it's passing a rule
that will trunp the statute.

VI CE- CHAI RVAN LOW | f the Covernnment Code

provi des certain procedures, they be given copies and so
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forth, but the Court does nore than that. The Court talks
to | eaders, you know, and we get approval. W haven't
repeal ed anything like we did once and say it was
unconstitutional. Judge.

HONORABLE DAVI D GAULTNEY: | agree with
Sarah. That's exactly the distinction, and | woul d have
been -- | would prefer (a) if the Court has the authority
to trunp these statutes and a way to do it, because it
does nmake a nore neani ngful change. | think perhaps there
ought to be sone comment or sonething so that a court
faced with, faced with, a statute and a rul e understands
the rule is intended to trunp.

VI CE- CHAI RVAN LOW  Judge.

HONORABLE NATHAN HECHT: Ckay. Now, Bill,
what's your take on another policy concern, which is that
not only do we not want in a parental termnation case,
for exanple, the parent to fall into this trap of thinking
they have 20 days to notice of appeal and they really only
have 10 and nowit's too late? And so we're trying to
prevent that from happening, but if the -- assuming the
Legi sl ature has thought that tinme is of the essence and
days matter, we don't want the government dragging their
feet if they want to appeal

And so | don't know that this is the case,

but assumi ng that |egislative policynmakers would say,
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well, it's fine to give the parent the benefit of the
doubt and nore tinme because this is an inmportant matter,
and if they want to take nore tine that's their problem
to sone extent, but we're not synpathetic at all with the
state, and the state should get in there in 10 days or

el se.

I guess under alternative one the state
woul d have 20 days no matter what, and under alternative
two they could -- or (b), as you call it, the state could
nove for an extension, and maybe the judge would give it
to them or naybe the court would give it to them and naybe
they woul dn't.

PROFESSCR DORSANEC. Let ne tal k about --
one nore thing about alternative (a) and then tal k about
(b) for a second. The comittee didn't want nme to draft
(a), or really any alternative, to nmention specific
st at ut es.

VI CE- CHAI RVAN LOWN  Ri ght.

PROFESSCR DORSANEO:  Now, | think that's a
terrible mstake myself. But that doesn't nention
anyt hi ng, so sonebody who has had parental rights
term nated, going and reading this, you know, m ght get
sonmet hing out of it or they mght not. Huh? Because what
they woul d have to understand is that all appeals required

by law to be filed or perfected -- all appeals required by
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statute to be accel erated or expedited, they would have to
know t hat that means the case they have. Huh? So they
woul d have to understand the law in order to try to even
get the benefit of this. So | don't knowif this really
hel ps anybody if it doesn't make it plain to themthat
they could use it. Okay.

Since | wasn't controlled by the committee
in alternative two, | put in the cases that | think are
the main problem which are these term nation of parenta
rights cases, and these are cases that are accel erated not
because they go from 20 days to 10 days, right, David?

HONORABLE DAVI D GAULTNEY: They're generally
20 days.

PROFESSOR DORSANEOQ  Yeah, it's 20 days, but
it's 20 days fromthe signing of a final order, which is
what gets people off the track, because they don't know
that those are accel erated because they haven't read the
statute and the rule doesn't say anything about it.

So people file notions for new trial and
then they happily go along and then they find out that
they missed the boat a long time ago.

Now, this draft No. 2 identifies
specifically things that are problens that are accel erated
or expedited, but it doesn't try to solve all of the

problenms or to trunp any statute at all. It just says if
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you have -- or at least not in a way that | would call a
trunp. |If you have one of these kind of fast track
appeal s that have accel erated or expedited, putting aside
ones that say you have to file themw thin 10 days and do
this and do that on sonme shorter explicit timetable, ones
that in the statute are accel erated or expedited, which
these term nation of parental rights ones are under
109. 002 of the Fanmily Code and Chapter 203 of the Famly
Code, and there are nore than just term nation cases.
There are other cases that relate to that overall subject,
that if you're in one of those cases, that's accel erated,
and if it's -- and basically that tells somebody if they
read this that it's accel erated, and naybe they don't read
anything at all, but at least it gives thema shot at
| ooking in the appellate rule book and to see that it's an
accel erated appeal because it's tal ked about in the rule
book.

VI CE- CHAl RVAN LON  Let Judge Gaul t ney,
before you go further, he's got a question about that.

HONORABLE DAVI D GAULTNEY: No, it wasn't a
question. Let him proceed.

VI CE- CHAI RVAN LON  |'m sorry.

PROFESSCR DORSANEO:  And then instead of
doi ng what's done in the first part, which says --

basically it says in general terms, regardless of what the
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1 statute says, it says "unless otherw se provided by

2 statute, accelerated appeals are perfected by the filing
3 of a notice of appeal in conpliance with Rule 25 within

4 the tinme allowed by Rule 21.6(b) or as extended as

5 provided in Rule 26.3."

6 Now, that picks up for me what Pam and Sarah
7 were talking about. It says this time can be extended

8 under 26.3, and it is the 20 days, and it does deal with
9 these term nation cases, but it doesn't have anything to
10 do with those few cases that are on 10 days or sone

11 special track. It just says those cases are cases you

12 need to go read the statutes, and the appellate rules are
13 taking the Fifth on that. And that's this alternative

14 I like alternative two better for severa
15 reasons. It's nore informative with respect to the nmain
16 problemarea, it screws with the statutes less in terns of
17 what the statutes say, and it's informative to appellate
18 | awyers to know how the entire process works fromthe

19 st andpoi nt of what's accel erated and how t he procedures
20 wor k.
21 VI CE- CHAl RMAN LOW Let ne ask you one
22 guestion. Wat's wong with alternative two? Wat's the
23 downside of it? | nean, everything we do has ups and
24  downs. \What is the downside?
25 PROFESSCR DORSANEC: It doesn't cover
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ever yt hi ng.

VI CE- CHAI RMAN LON Wl |, does the first one
cover everything?

PROFESSOR DORSANEQ  Yes, but less clearly.

MR. ORSINGER Well, it doesn't purport to
be a listing is the difference.

VI CE- CHAl RVAN LON One doesn't purport to
be a listing.

MR ORSINGER If you start the |ist people
think, well, this nust be a conprehensive list and then
they therefore --

PROFESSCR DORSANEC: | would wite a coment
to say this is not -- the text is not a conprehensive
list, there are other statutes, and there will soon be
nore. Cood | uck

VI CE- CHAl RVAN LON Wait. Judge Gaul t ney
and Sarah and then Jan.

HONCRABLE DAVI D GAULTNEY: Okay. One
difference is, Richard, is that the 10-day statute
provision is not covered by (a). In other words, it's not
extended to 20 days.

MR ORSINGER R ght.

HONORABLE DAVI D GAULTNEY: My question is,
why couldn't we inprove alternative one and provide the

notice that you provide in two by including the
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"including" clause in one? That is, you' ve got

accel erated or expedited, "including appeal s" and you've
got a good list of, you know, term nation cases and
everything like that if you add that "including" clause
into your sentence one.

VI CE- CHAIl RVAN LOW  But woul d you say but

not -- that's all-inclusive, or would you say "ampong ot her
t hi ngs"?

HONCRABLE DAVI D GAULTNEY: Well, | think by
saying you've got a list, a general list, and then you're

giving notice of specific things, and | think the notice,
| would agree with. The notice -- the problem 1 think
the way this thing arises is a final order, as Bill said,
gets entered termnating. You |look, 28.1 doesn't dea
with final orders. It talks about interlocutory orders.

VI CE- CHAI RVAN LOWN  Ri ght.

HONORABLE DAVI D GAULTNEY: And | think that
is the problem so if we're going to do this, | think
alternative one is good. | think it's inproved by the
"incl udi ng" cl ause.

PROFESSOR DORSANEOG:  So do |I.

VI CE- CHAI RMAN LON So what we're going to
have now before us, we're going to have alternative one,
alternative two, and the Gaultney revised alternative one.

| mean, | say that for identification
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PROFESSOR DORSANEQ  Everybody is clear on
that, right?

M5. BARON:  Yes.

VI CE- CHAI RVAN LOWN  All right. Wait. |I'm
sorry. Sarah.

HONORABLE SARAH DUNCAN:  There are two
problems. One problemis that there are shortened tinmes
for perfecting appeal, and too many people are unaware of
those shortened tinmes for perfecting appeal in too
i mportant a case and they lose their right to appeal
That's probl em one.

VI CE- CHAI RMAN LOW W th which?

HONORABLE SARAH DUNCAN: | want to solve
probl em one, because | don't want sone people to | ose
their children because their |awer didn't know that it
was | ess than a 20-day --

PROFESSCR DORSANEC: It's never |ess than 20
days for losing children

HONORABLE SARAH DUNCAN:  Ckay.

PROFESSOR DORSANEQ  Ckay. Those are
El ecti on Code statutes, other problens.

HONORABLE SARAH DUNCAN:  |'m sorry, |ess
than 30 days. There are -- there are other cases in which
it's less than 20 days, the 10-day cases. But that's one

problem is that it's unfair, | think, to have different
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times for perfecting appeal in different kinds of cases
because too many peopl e are caught unaware.

The second problemis that sone courts have
hel d that when there is a statutory deadline for
perfecting an appeal, the court of appeals doesn't have
jurisdiction if the notice of appeal isn't filed within
that time period, that statutory tine period; and since it
didn't have jurisdiction, it can't extend the tinme for
filing; and I want to fix that problem

Speaki ng for myself, | want people to be as
aware of this as possible, but | have not seen a draft of
the rule that includes a list that's renontely
conprehensible. That's the function of a comrent in ny
view. |'mnot opposed to -- I'min favor of such a
comrent. | want people to know that this is a big change
and here are the types of cases. The problemis nobody on
the subcommittee, including -- well, including all of us,
nobody has any confidence that even if we sit down at the
conputer for days that we will find all of the shortened
deadlines in all of the codes and the statutes.

PROFESSCR DORSANEO: |' m confi dent that
found themall, but I'mnot confident that | found all of
the bills that are pending that are creating nore.

HONORABLE SARAH DUNCAN: That is my point,

is this has becone a favorite legislative tool, and they
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1 are created in every session. So if we put alist in, ny
2 concern is that sonmebody is going to read "including" to

3 nmean "and excludi ng anything that was created in the | ast

4 | egi sl ative session or two sessions ago,"” so let's put it
5 in a coment.

6 VI CE- CHAl RVAN LOW  Jan

7 HONORABLE JAN PATTERSON: My coment is

8 along the sane lines. | don't recall that there was any

9 expression that you be barred fromlisting. The concern

10 was that | think Frank Glstrap cane up with a long li st

11 or maybe --

12 HONORABLE SARAH DUNCAN: He found nore

13 during our tel ephone conversation

14 HONORABLE JAN PATTERSON:  Par don?

15 HONORABLE SARAH DUNCAN:  Frank found nore

16 during our tel ephone conversation

17 HONORABLE JAN PATTERSON: Yes. And it added
18 to that and so there was a long list. | nean, it was a

19 good page full and then he found sone additional ones. So
20 | think that was the concern, is that we're not confident
21 we can have a conprehensive list, but that was the only

22 reason why there was sone thought that perhaps it should

23 have a nore general expression, but that was the only

24 reason, is our |ack of confidence.

25 PROFESSOR DORSANEO: It's possible to find a
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list, and it's possible to wite it all down. |It's better
to put it in a comrent, but David and | still think that
the primary problemis the ternination of parental rights
i ssue, and putting that in the rule is not going to make
any bi g probl ens.

VI CE- CHAl RVAN LOW  Judge Gaultney, will you

accept your altered to be where you include a list in a

coment ?

HONORABLE DAVI D GAULTNEY: | think that's
good.

VI CE- CHAI RVAN LOW  Rather than a rule so we
don't have -- excuse ne.

HONCRABLE DAVI D GAULTNEY: | agree. The
principal problemis parental termnation, but if we can
take care of it in a coment --

VI CE-CHAI RMAN LOW I n a comment. Okay. So
we still have three. |1'mtrying to keep three

propositions instead of four. Al right. R chard.

MR ORSINGER: | would like to elaborate on
Sarah's problem It's not just the 20-day deadline in the
Fam |y Code on termination. It's also -- is there not a

provision that the notion for new trial does not extend
t hat ?
M5. BARON:.  Yes.

MR. ORSINGER And that's the trap that the
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lawers fall in. They don't fall in failing to perfect
within 20 days. They just think that they' ve got 90 days
to perfect when they file a notion for newtrial.

PROFESSCR DORSANEO:  Both of these
alternatives say, "Filing a notion for newtrial wll not
extend the tine to perfect an accel erated appeal . "

MR. ORSINGER  But what ny point is, is that
the problemhere is not the fact that you have to perfect
within 20 days instead of 30 days. The problemhere is
you have to perfect within 20 days instead of 90 days when
atinely notion for newtrial is filed after the fina
judgment is signed; and |'m going to suggest a possible
di fferent approach; and the approach is to, in these
trouble situations, allow the period of tine to file an
extension to perfect appeal, elongate that, and then say
that the filing of a late notice of appeal inpliedly is a
notion to extend, if we need to.

Maybe we don't under that Suprene Court
case, but perhaps we can fix the total misconception here
by in these trouble areas allowing a |onger period for a
deened notion for extension, which doesn't violate any
statutes and would rope in even the people who are
confused about the difference between the nmotion for new
trial at 90 days versus the real deadline of 20. That's

just a possibility.
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VI CE- CHAI RVAN LOW  But whi ch one of the
alternatives are you tal king about rolling that into?

MR. ORSINGER | amnot tal king about --
there are things about these rules that need to be changed
apart fromwhat | just said, but Bill's choices are
l[imted to either extending the deadline for perfecting
the appeal from 10 or 20 days to 30 days or having an --
recogni zing explicitly the right to extend in these
accel erated appeals with the tacit assunption that that
ext ensi on must be requested within 15 days. Al I'm
saying is if we want to go the extension route, maybe we
ought to expand that out to capture what we know the
practitioners are doing.

VI CE- CHAI RVAN LOW  Wait, Bill. Sarah is
next .

HONORABLE SARAH DUNCAN: The problemis
both, Richard. The problemis that people don't know they
have got a 20-day wi ndow to perfect and they don't know
that their notion for newtrial isn't going to get them an
extended timetable. But | think we all need to be
cogni zant here. W are tal king about parental rights, and
certainly they are inportant, but the reason for
fast-tracking these cases to begin with is because we're
al so tal king about children, and I amnot going to vote in

favor of a 90-day wi ndow to perfect these appeals, because
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these children have -- many tines they have al ready been

placed with their foster parents, and they are waiting to
have an adoption finalized, and a 90-day -- three nonths

of, you know, a two-year-old's life is a long tine.

VI CE- CHAI RMAN LOW  And don't you think sone
of this -- the rules and statutes were drawn, so, | nean
that's what they want.

HONORABLE SARAH DUNCAN: To conpress it.

VI CE- CHAl RMVAN LOW  They wanted a cl oser
time. That's the whole philosophy. W extend it, | nean,
the lawyer might nmess up, but they're really | ooking at
the interest of the child, and | had the same questi on.

HONORABLE SARAH DUNCAN:  But both are
i mport ant.

VI CE- CHAl RVAN LON R ght .

HONORABLE SARAH DUNCAN:  The children's
interest and the parent's interest.

VI CE- CHAl RMAN LOW Al right. Jane.

HONCRABLE JANE BLAND: Ckay. | have two
comrents. One, we have this list of things that we're not
so worried about people missing the deadline, |ike
interlocutory orders and quo warranto proceedings.

(Sirens.)

VI CE- CHAl RMAN LOW  Wait. Could you speak

up? The police are after ne now
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HONORABLE JANE BLAND: Well, anyway, at the

end of this kind of list in alternative one we say, "and
all appeals required to be filed or perfected within |ess
than 30 days after the date of the order or judgnent being

appeal ed are accel erated appeals,” and | think that's the
inmport of this alternative, that all appeals that are
required by law to be perfected within |l ess than 30 days
are accel erated appeals, and we should put that at the top
of the -- right after "Perfection of appeal.”

VI CE- CHAI RMAN LON  After which alternative?

HONORABLE JANE BLAND: |'mjust talking
about alternative one because that's the one that we seem
to be focused on, and instead of this listing and then at
the end of it saying a catchall, "and all appeals,"
because | think that would highlight that any appeal that
has to be perfected within |l ess than 30 days is an
accel erat ed appeal

And | think that the other inportant
provision in this rule is this last sentence that lets
| awyers know that filing post-trial notions in accel erated
appeals will not extend the tinetable, so that should go
second. So you should say, "All appeals that have to be
perfected within |l ess than 30 days are accel erated
appeals. Filing a notion for newtrial in an accel erated

appeal will not extend the tinmeline."
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Then you say all this other stuff about
"unl ess a statute expressly prohibits nodification or
extension of any statutory deadlines, an accel erated
appeal is perfected by filing a notice of appeal."
Because the two things we want to get across is that if
you have an appeal that has to be perfected within |ess
than 30 days it's accelerated. No matter what it is,
whether it's interlocutory order, allowed as of right by
statute, or quo warranto proceedi ngs.

VI CE- CHAl RMAN LON  So your suggestion --
I"msorry. You're not through?

HONORABLE JANE BLAND: No, |'m through

VI CE- CHAI RVMAN LOWN Okay. So it's
alternative one, but you have, as | understood it, not
suggesting putting sonething else. You just changed the
order for inportance.

PROFESSOR DORSANEQ  Yeah. And the
sinmplification of the first sentence will not work,
because the statutes many tines say that these are
accel erated appeal s and don't say what that neans. So you
have to know that the -- what the Legislature first did
was to kind of play ball with these rules, say, "Okay,
these are accel erated appeals. Go read about how you do
that." Then they started maki ng nore el aborate statutes

that say how you do that. So you don't really know t hat
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an appeal froman interlocutory order has to be filed or

perfected within |l ess than 30 days until you read this

rul e.
VI CE- CHAIRMAN LON  All right. Bill --
PROFESSCOR DORSANEQ  Ckay?
HONCRABLE JANE BLAND: Ckay. But it's

also -- okay. | see what you're saying. You're saying we

don't know that that's an appeal required by law to be
filed or perfected within |l ess than 30 days because the
statute doesn't require it?

PROFESSOR DORSANEQ  Statute doesn't say
anyt hing about that. Only the rules say it.

HONORABLE JANE BLAND: Okay. | see what
you' re saying

VI CE- CHAI RMAN LOW We're going to vote on
alternative one, which includes the -- | nean, and then if
it wins we'll vote on the two versions of alternative one.
Alternative one is as-is or altered to have the list in a
footnote, as Judge Gaultney says, and alternative two.

Sar ah.

HONORABLE SARAH DUNCAN: Does the
alternative one that we're voting on, does it include the
ability to extend the tinme for perfecting appeal even if
that's not provided by statute? Because you said --

PROFESSOR DORSANEC  Yes.
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HONORABLE SARAH DUNCAN: -- you didn't wite
it with that intention.

PROFESSCR DORSANEO:  Yes, it does. It does
with a vengeance.

HONORABLE SARAH DUNCAN: But you just said
-- you just told Pamthat you didn't wite alternative one
to incorporate extensions of tine.

PROFESSCR DORSANEO. | did, but it's a
two-step extension. You go from-- in term nation cases
there is no extension at all, because it is 20 days.

Right, but it would take any 10-day thing and nmake that 20
and then say it could be extended further under 26. 3.

HONORABLE SARAH DUNCAN:  So now you're
saying alternative one does provide for extensions of
time.

PROFESSCR DORSANEO.  Yes, but what Pam was
tal ki ng about was extension of time being the mechanismto
get around the statutory deadline.

HONORABLE SARAH DUNCAN: She was tal ki ng

about bot h.

VI CE- CHAI RVAN LOW  You' ve answered the
question. Al right. Al in favor of -- we'll go to --
if alternative one wins then we'll determ ne which version

and howit will be, but nowit's between alternative one,

those two versions, and alternative two. Wio is in favor
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of alternative one?

15. Al right. Aternative two? Three.

Al right.

Alternative one. Wwo is in favor of
alternative one as witten? And the other vote will be as
amended so that the list goes in a -- goes in a footnote.

Al right. Wwo is in favor of alternative one as anended
with the list in the footnote?

HONORABLE DAVI D GAULTNEY: Wth the list in
the footnote?

VI CE- CHAI RVAN LOWN  Ri ght.

PROFESSOR DORSANEQ  As di stingui shed from
no list?

VI CE- CHAI RVAN LOW  Comment, |'m sorry.

17. Who is for alternative one just as
witten?

Al right. So it's unanimus for
alternative one as anended with footnote. Judge Gaul t ney.

HONORABLE DAVI D GAULTNEY: |If |I'mnot too
late, Richard' s point is well-taken. W discussed it at
length in the committee on, you know, we're not solving --
we're providing notice to nost of the cases, we're
extending the deadline in sone cases, we're providing for
the possibility of an extension of tine unless prohibited

by statute, but we are not dealing with the situation
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where soneone feels like they need -- they thought they
were relying on a notion for a newtrial

Now, where that night cone up is you have a
termnation, final order, nmust be appealed in 20 days.
Appel l ate | awer wants to raise ineffective assistance of
counsel, files his notion, doesn't file it -- and wants to
prove up in his nmotion for new trial hearing or whatever
his ineffective assistance and get that ruled on, but he
doesn't get his notice filed. Now he may have ineffective
assi stance of appellate counsel

PROFESSOR DORSANEOQ  How nany days do you
need?

HONORABLE DAVI D GAULTNEY: So one -- and
when we raised this issue of should we go with notice or
noti on of extension of time, ny recollection was Justice
Hecht -- and | can be corrected easily -- said, well,
instead of putting it in the rule or sonething they
haven't read in the Fanily Code anyway, why don't you give
the appellate courts authority to extend the time? W're
not really doing that by this rule other than giving them
that very limted 15-day extension

VI CE- CHAI RVAN LON Al right. Do you have
then an addition you want to put in the rule that we voted
in, or do you want to put sonething further in a coment,

or how do we handl e this problenf
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HONCRABLE DAVI D GAULTNEY: | had --

PROFESSCR DORSANEC: What he wants to do is
to change "or as extended by Rule 26.3" to sonething else,
"or as extended in sonme nmanner." He's saying the sane
thing as Richard about instead of filed within 10 days,
filed within how many days? It's going to take a | ot of
days.

HONCRABLE DAVI D GAULTNEY: See, that's --

PROFESSCR DORSANEO: And that's what Sarah
doesn't like, it takes too nmany days.

VI CE- CHAl RMAN LOW  Sarah nakes a good point
that when something is accelerated they don't want ne
draggi ng ny feet.

HONORABLE DAVI D GAULTNEY: There's a good
reason that -- | mean, | think the best interest of the
child, as she says, is to get these things noved. On the
ot her hand, you don't want to create a situation which
through a procedural default you | ose a constitutional --

VI CE- CHAl RVAN LON Al right. How nmany
people are in favor of sone extension -- |'mnot saying a
day or a hundred days, but sone extension period in what
we voted on, rule one, | nean alternative one, and then
the others who are against that? Wwo is in favor of that?

HONORABLE TOM GRAY: Can we have a conmment

on that first? Can | comment on that?
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VI CE- CHAl RMAN LOW  Yeah. Sure. |I'msorry.

HONORABLE TOM GRAY: | woul d counsel agai nst
any effort to create a special exception to extend the
time period for ineffective assistance of counsel, because
if that's all it takes is an allegation to nove you into
an extended period of tine, that will in effect be a grant
of an extension of tinme to all of them because they'l
nmake the assertion and try to prove it up in a notion for
new trial, and it's one of those things that it's just
goi ng to be another procedural device used to delay the
process.

VI CE- CHAI RMAN LOWN It's al ways bot hered ne
that ineffective counsel is a way for sonebody to get
sonet hing that they didn't get otherw se.

HONORABLE DAVI D GAULTNEY: Buddy, | did not
nean to suggest that that -- | did not nean to suggest
that that was necessarily the reason for it.

VI CE- CHAIl RVAN LON | know. You're using
that as an exanpl e.

HONORABLE DAVI D GAULTNEY: In fact, that's
rarely raised in these cases. Mybe in the future it
m ght be, but you're just dealing with situations where
notions for newtrial are filed overall with the concept
that it mght extend the tine. This rule will help with

that. | just wonder if there mght be a need for another
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ext ensi on.

VI CE- CHAI RMAN LOWN Al right. W' ve talked
about the pros and cons of an extension and the purposes
of the statute and so forth, and |I think just about
everybody's vi ew has been expressed. W is in favor of
some extension, and if we are in favor of it, we have to
get -- you know, it has to be drawn.

PROFESSCR DORSANEO: It was drafted, and the
conmittee decided not to bring it to this conmttee.

VI CE- CHAI RVAN LON Wl |, but now we're at
the full conmittee and we're going to vote to see who
favors that concept. All who favor that concept raise
their hand.

Al'l against it?

Six to nine. Al right. Don't deal with
that. What else you got, Bill?

HONORABLE NATHAN HECHT: Let ne ask you a
question. Did the comm ttee consider whether to treat
accel erated appeals fromfinal judgments differently from
accel erated appeal s of interlocutory judgnents?

HONORABLE DAVI D GAULTNEY:  No.

PROFESSCR DORSANEC:  No, not in terms of
nmaki ng those procedures nore |liberalized. W could
certainly do that.

VI CE- CHAl RVAN LON Do you want the
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1 committee to consider that?

2 HONORABLE NATHAN HECHT: Well, | want to

3 think about it.

4 PROFESSOR DORSANEOC: My initial proposal did
5 that because it dealt with these termi nation cases, which
6 as | understand, still are the only ones other than quo

7 warranto. There may be sone others that --

8 HONOCRABLE NATHAN HECHT: It seenms to ne --
9 this is just thinking here, that it's less justifiable to
10 extend the time for an accel erated appeal from an

11 interlocutory order than fromthe final judgnment, because
12 -- and maybe this is just my jurisprudential prejudice,
13 but it seens to ne that interlocutory appeals are

14 exceptions to the rule, and if you want to take one you
15 shoul d touch all the bases, but that's harder to justify
16 when it's a final judgnent.

17 VI CE- CHAI RMAN LON Al right. Judge, if
18 you want to -- | nean, | guess Bill is chairman of the

19 conmmittee, if you want to have conmuni cation
20 PROFESSCR DORSANEC: | do have sone ot her
21 things to mention in this rule.
22 VI CE- CHAI RMAN LOW  That's what |' m asking
23 Go ahead.
24 PROFESSCR DORSANEOC:  Well, while | was at it
25 | did sone other adjustnments to Rule 28, and |I'm not
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1 conpl etely wedded to those. The heading "Further tria

2 court proceedi ngs" bears sone resenbl ance to the quo

3 warranto paragraph in the current appellate rule, but it
4 actually is an anal gamation of 28.1 and 28.2. It carries
5 forward where it says in 28.1, "The trial court need not,

6 but may within 30 days after the order is signed file

7 findings of fact and conclusions of law, " and | put "in

8 nonj ury proceedi ngs," because | contenplated that that's
9 really what's neant, not that the trial court need not,
10 but may within 30 days file findings of fact and

11 conclusions of law. It doesn't say "in nonjury

12 proceedings for interlocutory orders," probably because
13 that's obvious.

14 I made a special adjustnent to the quo

15 warrant o proceedi ng provision by adding in a reference,
16 whi ch needs to be to 329b, which is just absent fromthe
17 current rule. It says in 28.2, "but the trial court may

18 grant a tinely filed notion for newtrial," not saying

19 timely filed under what. So | said "tinely filed under

20 Texas Rule of G vil Procedure 329b(a) and (b) until 50

21 days" and added "by operation of |aw and the expiration of
22 that period.” |'mnot thinking that changes anything in
23 the 28 rule, but it's meant to make it easier to

24 under st and.

25 VI CE- CHAI RVAN LOWN Wl |, we don't want to
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get down to the | anguage so nmuch except as it changes or
you know - -

PROFESSOR DORSANEQ  The only ot her change
that | would think is significant is the addition to the
| ast sentence to (c) where there's a cross-reference not
in the conmment but in the rule to Rules 35 and 38, telling
somebody that if they want to know how all this works they
not only need to look at the front end at 25 and 26, but
on the back end at 35 and 38.

VI CE- CHAI RMAN LOW Don't you usual ly put
that in a conment?

PROFESSOR DORSANEOQ: | think that we ness up
Rul e 28 by taking everything out of it, and now when
sonebody goes and reads accel erated appeals they're
unlikely to read the conment and go and find the rest of
the information, or less likely than if it was in the
rule. | think it was a nistake the way we redrafted it,
frankly.

VI CE- CHAl RMAN LOWN Al right, Richard.

MR. ORSINGER Bill, the problemwth the
first change to (b) in nonjury proceedings is that we're
now witing a rule that covers final judgments as well as
interlocutory orders; and when this rule, that in the
first part covers final judgnents, has a proviso that in

nonj ury proceedings the trial court need not but may,
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you're going to create an inherent conflict with the Rule
296 post-judgment tinetable.

Admittedly it's only as to those cases where
you have an accel erated appeal; i.e., like a ternm nation
but if you have a nonjury term nation case, Rule 296 gives
you 20 days to request findings, 20 days for themto be
filed, 10 days for a rem nder, et cetera; and because
we're now including final nonjury term nations in the sane
rule, this sets up a conflict in those nonjury fina
judgrments. So this concept needs to be fixed in a way
that doesn't create a conflict between the orderly
post -judgnent Rule 296 findings and findings issuing after
an interlocutory order, which are not covered by Rule 296

PROFESSOR DORSANEOC: | think this would
clearly override

MR. ORSINGER W do not want to clearly
override Rule 296

PROFESSOR DORSANEOQ  Maybe you don't |ike
the sentence.

VI CE- CHAl RMAN LON Wi t.

MR. ORSINGER. You don't have anything in
here about extensions of tine, about notions for
addi ti onal or anended findings. | nean, are you saying
that you want to elininate Rule 296 through 299 for

nonjury termnation cases sinply because they're
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accel erated and replace themall with a 30-day deadline to
request it and no right to follow up or request anended
anyt hi ng?

PROFESSOR DORSANEQ | think you' re nmaking
an excellent point, pointing out the consequence of
carrying this | anguage forward and naking it cover nore
than -- cover nore than interlocutory orders

MR. ORSINGER In ny view the concept about
30 days and the discretionary nature of giving findings is
appropriate for interlocutory orders. 1t's not
appropriate for final judgnents after trial when your fact
finder is the judge.

PROFESSOR DORSANEQ  So what you woul d say
is that in an appeal froman interlocutory order --

MR. ORSI NGER  Exactly.

PROFESSOR DORSANEQ -- the trial court may
not. |If that's your proposal, that would be fine.

VI CE- CHAl RMAN LOW Okay. |If that's fine,
consider that done. Al right. Jane.

HONORABLE JANE BLAND: | agree with Richard,
but also just calling -- adding this heading "Further
trial court proceedings" and then basically describing
those proceedings as the possibility of a trial court
filing findings of fact and conclusions of |aw and what to

do in quo warranto proceedings, it alnost seenms to limt
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1 what the trial court can do.

2 PROFESSOR DORSANEOQ  \What do you want to
3 call it?
4 HONORABLE JANE BLAND:  You know, | liked it

5 better when it just dealt with quo warranto and we |eft

6 the nonjury proceedings be dealt with under 296.

7 PROFESSOR DORSANEO  But, see, it didn't.
8 If you look at 28.1, 28.1 says "interlocutory orders" and

9 then it has a couple of sentences about procedure.

10 HONORABLE JANE BLAND: Right. And I like
11 that --

12 PROFESSOR DORSANEO And in 28.2 it says
13 "quo warranto" and it's got a couple nore sentences about

14 procedure. It's goofy.

15 HONORABLE JANE BLAND: Okay. But in any
16 event, there are a lot of other trial court proceedings
17 that can take place besides entering findings of fact and
18 conclusions of law. Like in tenporary injunction cases,
19 for exanple, there is no stay of proceedings. The tria
20 court goes on its nmerry way and rmay even try the case
21 before the appellate court handles the interlocutory

22 appeal, and this seens to linit further trial court

23 proceedi ngs, and sone interlocutory appeals don't stay
24  trial court proceedings.

25 PROFESSOR DORSANEQ  Un- huh.
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VI CE- CHAI RMAN LOWN So it's the heading that
concerns you, or what about sone of the |anguage in it or
is it just the heading that is m sleadi ng?

HONORABLE JANE BLAND: It's the heading.

VI CE- CHAI RMAN LOW Al right.

PROFESSOR DORSANEQ I'mwilling to call it
what ever you li ke.

HONCRABLE SARAH DUNCAN: What if --

VI CE- CHAI RMAN LOW  Sar ah.

HONORABLE SARAH DUNCAN:  What if you divided
it into two subsections and one was cal |l ed "Findi ngs and
concl usi ons" and the other was called "quo warranto"?
Woul d that -- because | see your concern. Wuld that
sol ve the probl enf

VI CE- CHAl RVAN LOWN  Woul d t hat answer your
probl enf

HONORABLE JANE BLAND: | rmean, | thought
"Interlocutory orders" as it existed -- exists under
current Rule 28 is probably a better way of handling it.
You know, you can have an order, and the parties can
request findings of fact and conclusions of law. The
trial court may, but need not, file those within 30 days.

VI CE- CHAIRVAN LON Al right. Bill, what
about that?

PROFESSOR DORSANEO | agree with Justice
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Bland that this "Further trial court proceedi ngs" headi ng
is not a good heading. | didn't know what to do about it,
and I'lIl go back and try to split it up sonme way or do
sonething to --

VI CE- CHAI RMAN LOW  Go back and either
change the heading or split it up |like Sarah says and then
t hat m ght solve --

PROFESSCR DORSANEC: | think if | |ook at
the original appellate rule that will help ne.

VI CE- CHAI RMAN LOWN Right. Well, sonetines
it does. And since everybody -- | don't even know t hat
that needs a vote. |'ve heard not that nuch expression on
it, soit looks like --

HONORABLE JANE BLAND: Can we just say

"Interlocutory orders," because then that woul dn't apply
to final judgnents that Richard is concerned about that
are governed by Rule 296?

PROFESSOR DORSANEO: Quo warranto are fina
j udgrent s.

HONORABLE SARAH DUNCAN:  Yeah.

MR. ORSINGER. Are they covered by Rule 296
as well? Shouldn't they be?

PROFESSOR DORSANEO: | think they are, but

we only get sone of the information here.

HONCRABLE JANE BLAND: Well, it seens to ne
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that we only need a separate rule for findings for
interlocutory orders.

MR, ORSI NGER:  Agreed.

VI CE- CHAI RVAN LOW  So what do we need to
do?

HONCRABLE JANE BLAND: So call it
“Interlocutory orders."

VI CE- CHAl RMVAN LOW  Change t he headi ng or
have two headi ngs divided, and that needs -- unless
somebody has got an answer now, we're going to go to the
real thing here, whether the tel ephone nunber needs to be
listed.

Oh, the court reporter needs a break

(Recess from 11:16 a.m to 11:25 a.m)

VI CE- CHAI RMAN LON Al right. W have Item
No. 9, the trial judges, | believe, Tracy, |I'mgoing to
let -- | don't know who presented this, but didn't you
want the tel ephone --

HONORABLE TRACY CHRI STOPHER: Yeah. It's a
very sinple thing. On notions to wi thdraw when the party
will be pro se, all we would like is a requirenent that a
phone number be added so that we have a way to get in
touch with the pro ses to notify them about, you know,
what ever they need to be notified about, and I don't --

you know, why that has not been in the rule.
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VI CE- CHAl RVAN LON Ckay. So that woul d be
-- | have two things. One is just to add that tel ephone
nunber. Two is version two of recodified draft, but that
gets into sone argunent because the rule now provides for
good cause. Version two, as | read it, didn't include
good cause, so | don't want to get into that. |If we need
to further nodify Rule 10 and go to a codified version
then we're going to get into argunents about -- | don't
know what else is left out. What else, Lisa, is left out?
Good cause is not included. Wat else?

M5. HOBBS: That's all | recognize.

VI CE- CHAI RMAN LOW  Well, that's all, but --

HONCRABLE TRACY CHRI STOPHER: Al we want is
the tel ephone nunber.

VI CE- CHAI RVMAN LON Al right. So you are
for -- do you propose we take version one, amend Rule 10,
leave it as it is, and include the tel ephone nunber?

HONORABLE TRACY CHRI STOPHER:  Yes.

VI CE- CHAI RMAN LOW  All in favor of that
rai se your hand.

Nobody is against. Al right. W're
adj our ned.

HONORABLE TRACY CHRI STOPHER: Wait. Judge
Gray had his hand up.

VI CE- CHAI RVAN LON  Don't do that.
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HONORABLE TOM GRAY: Wiy don't we add their
e-mai | nunber at the same tine?

PROFESSOR CARLSON: Because that neans you
accept filings.

HONCRABLE TOM GRAY: Not in a w thdrawa
order. It's in a pleading.

VI CE- CHAI RVAN LON Al right. That's on
the agenda for next tine.

MR. MEADOWS: Thank you, Buddy.

VI CE- CHAl RVAN LON  Thank you-all for
putting up with ne.

(Appl ause.)

(Adj ourned at 11:27 a.m)
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