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CHAI RVAN BABCOCK: Wl come, everybody, to
our first post-election of 2004 neeting. Congratul ations
are in order, | think, for several of our menbers. |
think we went undefeated in this election. Jan Patterson
won a contested election to the Austin court of appeals.
Bob Pemberton in the opposite party did as well, and
understand the vote was -- the margi n was about the sane,
even though they were in opposite parties, so they speak
well for our cormittee. And Stephen Yel enosky, the
favored winner in the district court in Travis County, and
Scott Brister, who | guess is still a menmber of our
conmmittee was el ected, and then Tom Gray, Jane Bl and, and
Levi Benton won, although they didn't have nuch
opposition, like zero opposition. So congratulations to
everybody. The voters were wise in their choices based on
our experiences.

We have a nunber of things to do today, but
I"mcertain that we're going to get done today. Justice
Hecht and Chief Justice Jefferson have a commitnment
tomorrow, so we will get through this agenda today, and
suppose we ought to just start with you, Justice Hecht, on
the status of things.

HONORABLE NATHAN HECHT: Wl |, since our

| ast neeting we have a new Chief Justice, Wallace
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Jef ferson, who has served as the |iaison, another |iaison
fromthe Court to this conmittee. He was sworn in
yesterday formally by Justice Scalia, who was good enough
to come down to do the honors; but \Wallace has been on the
job since shortly after his appointnment; and so we have
been operating with seven until day before yesterday,
Wednesday, when Governor Perry swore in David Medi na as
our eighth judge; and David is fornerly a district judge
in Harris County and was in the general counsel's office
at Cooper Industries for a while and then nost recently he
has been the Governor's counsel; and so he has taken the
oath and is noving in as we speak; and we've got |ots of
work for himto do; and we are expecting an appoi nt ment
for the | ast vacancy on our Court al nbst anyti me now.

W had a near nmiss. Justice O Neill and her
husband, Kerry, were hit by a drunk driver in Washington,
D.C., and Kerry was knocked unconsci ous and was in the
hospital for a couple of days up in Washi ngton, and
Harriet was bunged up pretty good, but thankfully they're
doing better, and Harriet's been at work all week and both
were at the cerenobny yesterday. So if you see them or
have a chance to drop them a note you m ght think about
it, because they seemto be doing nuch better

O course, you have heard that Al Conzal ez,

fornmerly of our court, has been nom nated by the President
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1 to be Attorney Ceneral of the United States and so we're

2 very proud -- we continue to be very proud of Al.

3 I went to David Peeples' retirement party

4 several weeks ago, which was a great affair. Mst of San

5 Antoni o was there, and all of them speaking lauditorially

6 of David.

7 HONORABLE DAVI D PEEPLES: Those are the only

8 ones invited.

9 HONORABLE NATHAN HECHT: And deservedly so.
10 And it was good to see that tribute being paid to people
11 who have served the judiciary for many years. Judge
12 Penberton won el ection, but that's not the only thing or
13 not even the nost inportant thing that's happened to Bob.

14 Where's Bob?

15 CHAI RVAN BABCOCK: He's stuck right over
16 here.

17 HONORABLE NATHAN HECHT: He's got a new
18 little girl. Eloise?

19 HONCRABLE BOB PEMBERTON:  El | a Loui se.

20 HONCRABLE NATHAN HECHT: Ella Louise. So

21 he's a judge and a dad at the sane tine and that's good,
22 and | understand Pete Schenkkan's son gets the key to

23 Newport Beach in Decenber, so that's good. Maybe that's
24  better than all of the rest of them

25 The Court put out some rules orders severa
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weeks ago, and | hope they're available to you, but if
they're not, they can be nade available to you. One
regarding rules -- the service process rules, the jury
instructions, and then sonme technical amendrments to the --
not really technical, but small amendments to the Rul es of
Judicial Adnministration for multidistrict -- for the
multidistrict panel that Judge Davi dson requested to help
expedite things over in that area, which he reports is
working pretty well, and so that's a tribute to the
committee, too. W wote those rules pretty fast, and
even though we had experience with Rule 11, there was
still a lot of intricacies to work out, and the pretria
judges that | know about are all saying they're working
pretty well, so that's good

And then the Bar sent in a report on
referral fees and advertising and recommended that the
Court submit it to the Bar for referendum and we did
that, and | think that referendumis either under way or
immnent. | just got an e-mail fromthe litigation
section yesterday encouragi ng nenbers of that group to
vote for both -- both parts of the referendum It's
di vided between the referral fee provisions and the
advertising provisions.

We've still -- the Court is still |ooking at

the substance of the advertising provisions, |like we did
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the last time. There has been sone confusion about this,
so let me just say that when we |ast pronul gated
advertising rules we were aided by a good deal of briefing
on both sides of the constitutional issues whether
these -- in essence whether these rules were an
i nfringenent on freedom of speech, protected by the
Constitution. And this time, because of the tining of the
process, because the Bar had set for itself a very short
time period to finish this project, we got one brief on
the legality of the rules but not the kind of in-depth
anal ysis that the Court had before, so we're still |ooking
at that.

And the press asked, "Well, isn't this a
little peculiar that you would put rules out for comment

and then study the legality of themlater,"” and it is a
l[ittle bit, but just the tinmng issue. | nean, we could
have asked the Bar to stand down, but then we didn't want
tointerfere with this project that they' ve undertaken and
have carried through remarkably well, and so that's the
reason for it, but we're still |ooking at the
constitutional issues that are involved in the advertising
rul es.

And other than that | don't think |I have

anything else to report to you. |'d be happy to answer

any questions.

CSR
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CHAI RVAN BABCOCK: Yeah. 1've got one
question, and | think | know the correct answer, which is
the one I've been giving, and that is we did several years
ago an enornous anmount of work on the recusal rule, and we
worked it pretty heavily, and that's been pendi ng before
the Court for sonetine, but in the interim the United
States Suprene Court decided the Republican Party of
M nnesota vs. Wiite case, which inmpacts recusal area, and

it's been ny sense that the Court night after it's
finished with its work rewiting the Code of Judicia
Conduct, might send that recusal rule back to us for
further analysis.

HONORABLE NATHAN HECHT: Yeah. This
Court -- this commttee did a great job on a very carefu
and detailed recusal rule. Then the presiding judges
submitted a conpeting proposal that they felt |ike got the
job done as well in sonmething -- in a somewhat |ess
conpl ex fashion. Meanwhile, the Mnnesota vs. Wite issue
junps up and we start | ooking at the Code of Judicia
Conduct, and so it has just seenmed wise to the Court to
defer the recusal decision until we know nore about the
whole lie of the |and.

So the committee that's been working on the
judicial conduct revisions, which Chip also chairs, is

finished with its work and now we can go back and take a
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ook at it again, but it probably will nean this commttee
| ooking at it again, because M nnesota vs. Wite changes a
ot of stuff, and so we just need to view recusal through
that prism which we have not done in the past.

CHAI RVAN BABCOCK: G eat.

M5. BARON: Can you just tell us what it
held for those of us who aren't fanmiliar with the case?

HONORABLE NATHAN HECHT: M nnesot a
Republican Party vs. Wiite said that el ected judges do not
give up their constitutional rights of free speech when
they're running for office and they are free to coment on
any issue they choose. So if you want -- a candidate
wants to tal k about what he thinks about the death penalty
or abortion or whether President Bush should be
re-elected, he or she is free to do that, and so that --
of course, we have provisions, |like npbst states, in our
Judi ci al Conduct Code that prohibit that, all those
things, and the --

M5. BARON: Did it address recusal, though?

HONORABLE NATHAN HECHT:  No.

CHAI RVAN BABCOCK:  No

M5. BARON: (Okay. That's what | was
confused about.

HONORABLE NATHAN HECHT: But then recusa

gets to be a nmuch bigger issue because ordinarily sonebody
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1 who tal ks about issues that they shouldn't has got bigger
2 probl ems than recusal, but now those probl ems have nelted

3 away and recusal becones a bigger issue.

4 M5. BARON: (Ckay. Thank you
5 HONORABLE NATHAN HECHT: So far, as far as |
6 know, | haven't |ooked just real carefully, but | don't

7 think we've had any great deviations fromthe past code in
8 Texas. | think judicial candi dates have voluntarily
9 chosen to linmt their canpaigning to the kinds of things

10 they could say before, but | think it's only a matter of

11 tine --

12 CHAI RVAN BABCOCK: Ri ght.

13 HONORABLE NATHAN HECHT: -- before someone
14 will say, "I'mgoing to talk bad if | want to."

15 CHAI RVAN BABCOCK: Right. Any other

16 questions? It's a rare opportunity to be able to ask the
17 Supreme Court justice questions.

18 MR. ORSINGER. Can we ask about specific

19 cases?

20 HONORABLE NATHAN HECHT: | may not answer.

21 CHAI RMAN BABCOCK:  That woul d be out of

22 order. Speaking of the order, we have a | ot of |oose ends
23 that we have -- that | have allowed to dangle for too

24 long, and the prinmary one is Justice Hecht's letter to ne
25 dat ed June 16th of 2003 and the acconpanying list of rules

D Loi s Jones, CSR
(512) 751-2618



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

D Loi s Jones,
(512) 751-2618

11995

that are potentially inplicated by House Bill 4. W' ve
had on the agenda for several sessions now reports by the
subcommittee chairs building off this list of what rules
need further study and revision, and | say "building off
the list" because the Iist was said not to be exhaustive,
al t hough there is certainly many things -- many things on
it, the mapjority of which we've already dealt with, but
there are a lot of little things that we haven't, and we
need to get through that.

So the various subconmttee chairs have to
varyi ng degrees tal ked about that since our |ast neeting
and | hope are ready to report and give us a sense of what
is thought we should do or recomend to the Court in terns
of studying and maki ng recomendati ons of rules that are
i npacted by House Bill 4, and Bobby Meadows got called to
trial. He told ne he nmight and i ndeed he did, so Bobby is
not able to report, but | think John Martin was del egated
sonet hing at 11:00 o' clock at night or sonething.

MR. MARTIN. Yes. | had a | engthy e-nmai
from Bobby at 11:00 o' clock the other night, and that
committee studies Rules 171 through 205. Judge
Christopher thinks we should at least attenpt to try to
see if we can wite a rule to address the issues that
ari se when responsible third parties that don't have to be

designated until 60 days before trial are designated |ate,

CSR
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what does that do to the discovery deadlines. This was
all done by e-mail, and | think several people suggested
that it may not be possible to deal with that with a rule.
It may just have to be dealt with on a case-by-case basis,
but that was one issue that was suggested for discussion
by that subcommittee.

Anot her one that cane up is apparently under
the new nedical nual practice anendnents that were in House
Bill 4 you can't take depositions until after the reports
are produced, and so there's a question about how does
that inpact Rule 202, and there's a case out of Beaunont
addressing this issue, and | could be wong about this,
but | think the Beaunont case held that a plaintiff cannot
use Rule 202 to take a presuit deposition of a potentia
def endant doctor.

MS. SWEENEY: No, that was after suit is
filed.

MR, MARTIN: After nedical suit is filed

MS. SWEENEY: Because of the noratorium
that's been inposed you can do very linmited depositions,
but you can't do the defendant's deposition until after

the report has been filed, but it's not a 202 case at all

I[t's not 202

MR. MARTIN. Well, sonebody nentioned a Rule
202 case.
CSR
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HONORABLE KENT SULLI VAN:  Judge Gaul t ney
wote it, so maybe we ought to ask him Just a thought.

MR, MARTIN:. | have not read the case.

MR. LOW Have you read it, Judge?

HONORABLE DAVI D GAULTNEY: | think the type
of notions we're hearing is passed, but she's correct, it
was not a 202 case. It was a suit had been filed, and it
was a question of whether the treating physician defendant
coul d be deposed before the report was provided.

MR. MARTIN. Ckay. |'mnot sure there's
anything for the coomittee to do there or not, but that
was another one that was in an e-nmail. Bobby tells ne
that Judge Christopher thinks the commttee should really
just do an overall canvas of that group of rules to see if
there are any other issues that ought to be addressed.
That has not been done yet, and then the other issue is
that Carl has rem nded nme that the Court Rules Committee
has sent up several proposed revisions to that set of
rules that are just sitting there, and | guess the
question is should the subconmittee of this conmittee go
ahead and take a | ook at those?

CHAI RVAN BABCOCK: Maybe we shoul d, but
right nowlet's try to focus on things that House Bill 4
ei ther mandated or because of House Bill 4 the rules are

not in sync anynore.

CSR
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MR. MARTIN. The only House Bill 4 issues
t hat anybody rai sed were the ones that | nentioned.

CHAI RVAN BABCOCK: (kay. Responsible third
parties | think probably run across several different
subcommittees. Richard, | thought that maybe it hit -- it
hit some of your rules, 15 through 165a; and | thought,
Paul a Sweeney, that maybe sonme rules in the 216-299a range
were hit by the responsible third parties. Do you-al
agree or disagree?

MR. ORSINGER Well, | think it's certainly
possi ble. W have not received a suggestion from any
orders that any part of the rules that fall within the
scope of ny subconmittee would need to nmake changes. The
statutes, the statute itself is self-enacting, and so
really the only urgency is if there's a conflicting rule
of procedure, but if we were to undertake to be sure that
specifications in the statute that are not currently part
of the rule are in the rule so that people who are reading
the rule pick up the statute statutory |anguage then we
have not done that yet.

CHAI RVAN BABCOCK: What John was tal king
about, | think, comes from section 4.12 of House Bill 4,
which talks -- which requires Rule 194.2 to discl ose
responsible third parties as soon as practicable. Am|

right on that, John?

CSR
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MR. MARTIN. Yeah. |'mlooking at Tracy's
e-mail, and | think that's right.

MR. ORSINGER To ne, Chip, that would be a
di scovery issue and not a pl eadi ng issue.

CHAI RVMAN BABCOCK: | know, but if you | ook
at section 4.01 there are sone potential issues that Chris
Giesel flagged that deal with pleading issues.

MR. ORSINGER. Then we're going to need to
undertake that. | apologize to say that we haven't
anal yzed that, so I'mgoing to need to get the
subcomm ttee together to consider that.

CHAI RVAN BABCOCK: And the reason why |
thought that Paula's committee might be involved is
because 4.01 m ght also deal with issues relating to the
charge on responsible third parties. Have you-all | ooked
at that, Paula, or thought about that? Agree, disagree?

M5. SWEENEY: |'ve done a |ot of heavy
thinking, but, no, we haven't. W'I| get together by
e-mai|l first, and no one has brought anything to our
attention at all. There's been no correspondence, | think
probably because nost of those cases haven't gotten to the
jury charge stage yet.

CHAI RVAN BABCOCK:  Ri ght.

MS. SWEENEY: But we'll look at it and

report back.

CSR
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CHAI RVAN BABCOCK: (Ckay. Great. And so
next time, just so the record is clear, on the overal
broad issue of responsible third parties we'll have
Bobby's -- Bobby Meadow s subcomm ttee, which deals with
Rul es 171 through 205, to look at the discovery issue; and
I think the cross-reference there to the statute is
section 4.12; and then we'll have Richard' s subcomittee,
which is Rules 15 through 165a, to | ook at pleading
changes, if any; and the cross-reference on the statute is
4.01, although there may be other provisions; and then

Paul a' s subconmittee, which deals with Rules 216 through

299a, will look at any issues relating to the charge; and
I think you'll find that, the cross-reference being
section 4.01 in the House Bill 4; and there may be

subsequent sections as well that deal with that. So we'l]l
have that as an agenda item at our next neeting.

M5. SWEENEY: Wich is January?

CHAI RVAN BABCOCK: Yes. W haven't set the
2005 schedul e yet, but we'll -- I'Il get with Justice
Hecht and Lisa, and we'll set that soon, and, by the way,
while I'"'mon that, if anybody knows of conflicts,
significant conflicts |like Bench-Bar or some, you know,
bi g deal conference that your university is going to put
on on two weeks notice, let us know by e-nmmil about that.

We'll try to avoid those weekends. | think we've got

CSR
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Bench-Bar, don't we, Angie?

M5. SENNEFF: October 13 and 14t h.

CHAI RVAN BABCOCK: We'll try to avoid --
well, there's nore than one. There's several. W'IIl try
to avoid those to the extent we can. W' ve got footbal
ganmes we've got to worry about, and we've got all sorts of
t hi ngs.

Ckay. So we'll put that behind us. And,
El ai ne, you | ooked at sone issues relating to House Bil
4 -- well, why don't you just tell ne what you | ooked at?

PROFESSCR CARLSON:  For the 735 to 822 rule
subcommittee, the issue was raised as to whether House
Bill 4 mandating a cap on appellate security or appea
bond m ght be applicable in other contexts, such as appea

bonds when a party appeals fromthe JP court to county

court.
M5. SWEENEY: W can't hear you.
PROFESSOR CARLSON: Ch, I'msorry. The
i ssue was raised as to whether the change in House Bill 4

that put a cap on appellate security, AKA supersedeas
required to suspend a noney judgnment based on a judgnent
debtor's net worth or substantial econonmic harm also
woul d apply to other appeal bonds outside that process,
such as an appeal fromthe justice court to the county

court, because House Bill 4 provision says "not

CSR
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wi t hstandi ng any other law or rule of the court, the cap
is X"

When | went back and | ooked at the entire
statutory schene under Chapter 52 of the Civil Practice
and Renedi es Code, there is no probl em because security is
defined by that as "a bond or deposit as provided by the
Texas Rul es of Appellate Procedure,” so that's a nonissue.

The other thing I tried to hoist upon Chip
and | got it back on the plane this norning --

CHAI RVMAN BABCOCK:  Yeah, nice try.

PROFESSOR CARLSON:  Which is just ne being a
buttinski, when | was working on ny treatise this sumrer |
noti ced that House Bill 4 had about five different
provi sions of mandatory jury instructions or presunptions;
and, of course, the committee and the Court have addressed
the exenpl ary danage nandatory requirenents, but
particularly in the the health care provider area there is
a nunber of mandatory instructions or presunptions,

i ncludi ng enmergency nedical care, that the jury is to be
charged with; and there is also a provision dealing with
certain econonic |osses that if a clainmant seeks recovery
in any case or |loss of earnings, |oss of earning capacity,
et cetera, the court nmust instruct the jury as to whether
the recovery for conpensatory danages is subject to

Federal or state incone taxes.
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1 So | just kind of threwthis at Chip in an
2 FYlI, "Here's sone provisions," on the plane. He said,
3 "WIl you address that in the neeting?" Looking at Rule

4 277, it says that "The court shall submit such

5 instructions or definitions as shall be proper to enable

6 the jury to properly pass upon or render a verdict." |

7 think it would probably not be profitable, nmght even be a
8 little bit reckless, for us to start putting in

9 particul arized instructions that apply to only certain

10 ki nds of cases; and to be very honest, | don't know what
11 other statutes m ght be out there that provide for

12 mandatory jury instructions in particular kinds of cases.
13 So in keeping with ny job as an acadenic, | have raised a
14 noni ssue and presented it and hopefully not be defeated.
15 MR SCHENKKAN: Law Review article to

16 follow

17 CHAI RVMAN BABCOCK: Does everybody agree that
18 that's the proper approach, rather than try to wite into
19 the rule what the statute already says and presunably the
20 parties will bring up to the court at the appropriate

21 time, just tolet it sit there as it is? Anybody disagree
22 with that approach? GCkay. Anything else?

23 PROFESSOR CARLSON: That concl udes ny

24 report, M. Chairnan.

25 CHAI RVAN BABCOCK: Al right. Terrific.
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Judge Lawence has a witten report that is avail able
sonewher e

HONORABLE TOM LAWRENCE: It's on the table
back here

CHAI RVAN BABCOCK: It's on the table in the
back, and this relates to Rules 523 through 734 as
i npacted by House Bill 4, and could you just run us
through that, Judge Lawrence?

HONORABLE TOM LAWRENCE: Well, the problem
is the requirement in House Bill 4 that there be a jury
charge with regards to the exenpl ary damages question, and
to give you a little background, there are about a
thousand JPs in Texas, of which approximtely at any one
time four or five percent are attorneys. WMany JPs or sone
JPs do not have any staff whatsoever. It's just the judge
hi nsel f and no one el se that works for him

There are a considerabl e nunber of jury
trials where there are pro se's on both sides, an even
| arger nunber where there is an attorney on one side and a
pro se on the other, a relatively small percentage where
there are attorneys on both sides. There has been a
provision in the Gvil Practice and Renedi es Code in
41.012 that there be a jury instruction on -- | don't have
ny code in front of nme, but that there be a jury

instruction that has been in effect since 1995, which has
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been for the nobst part routinely ignored by the justice
courts because of a specific provision, Rule 554, which
says, and |I'Il quote, "The justice of the peace shall not
charge the jury in any cause tried in his court before a
jury." So there is not a jury charge.

Now, there are two different types of cases
the JPs handle. One is what we refer to as a justice
court suit which is filed under the Rules of Procedure, in
whi ch case the Rules of Evidence would be in effect. The
other is a small clainms court case, which is filed under
Chapter 28 of the Governnent Code. The Legislature
created those rules, and the Rules of Evidence are not in
effect.

Now, when the Legi sl ature passed House Bil
4 this past year and when they passed in 1995 the
provision that required instructions, they did not anend
the small clains court provisions to require a jury
charge, and so it's nmy belief -- and I don't think the JP
| egislative teamreally even noticed this, and | think
they' Il probably seek to correct this problemin the next
session, but there's really not been what you call an
outcry or alarmat the lack of any jury charge since 1995.

My recomendati on woul d be that, because of
all the problens that I've relayed in the outline, ny

recomendati on would be that we not try to repeal 554 to
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require a jury charge, that if you turn to the | ast page
in my handout there is what | would call a verdict form
and that you allow ne to go to the Texas Justice Court
Training Center and provide themw th this jury verdict
formand then have them send out to the JPs the jury
verdict fornm and what that will do is that will conply
with the express provisions that the Legislature wanted,
which is that if you award exenpl ary danmages you have to
have a unani nmous vote, all six nust agree; and this would
allow us to conply with that, but it would not require a
jury charge or instruction, which I think would be a
trenmendous problemin the justice courts right now. So
that woul d be ny recomendati on

CHAI RVAN BABCOCK: (kay. Go ahead, Justice
Hecht .

HONORABLE NATHAN HECHT: Tom do you have
any sense how often punitive danages are awarded in
justice cases or snall clains court cases?

HONOCRABLE TOM LAVWRENCE: Wl I, | woul d say
very seldom and another part of the problemis that the
justice court rules actually allow oral pleadings; and the
smal | clainms court provisions, which is a bill that | got
t hrough a nunber of years ago, does require witten
pl eadi ngs, but there are no fornmal pleading rules at all

So what that nmeans is that often you're in the niddle of a
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trial before you even know that the plaintiff is asking
for any kind of punitive or exenplary damages, and it
woul d probably very rarely be pleadings, and it's
requested really fairly seldom and usually it's requested
when it's not even appropriate.

HONORABLE NATHAN HECHT: And do you know i f
those damages are subject to the jurisdictional limts of
the court?

HONORABLE TOM LAWRENCE: Yes. Attorneys
fees, the conpensatory damages, everything except court
costs and post-judgnent interest would be part of the
amount in controversy, which is $5,000. | would also
point out that it's been the law in Texas at |east since
1919 in one case | found out of the Amarillo court and it
is the practice that the county courts where there has
been an appeal fromthe justice courts to the county
courts, they do in fact provide jury charges. So if the
case was appeal ed fromthe justice court to the county
court then there would be a jury charge, and they would
fully conply with House Bill 4.

CHAI RVAN BABCOCK: So what you're suggesting
is that we recomend that the Court do nothing about this,
but in sone fashi on approve this verdict fornf

HONORABLE TOM LAVWRENCE: Well, | don't know

that it requires an approval. Certainly if you want to,
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but if it's the sense of the committee and the Court
doesn't oppose it, | would say let the Justice Court
Training Center send this out in the infrequent times it's
going to be needed, and | woul d suspect that nmaybe there
woul d be an anmendnment to this bill in the next session by
the JPs. There is a notion, a nove afoot to raise the
jurisdictional linmts of the justice courts to at |east
$10,000. Now, if that passes, we may want to come back
and revisit the idea of a charge or sone kind of alimted
nodi fi ed charge in the future, but I would say for the
time being let us do this.

Yes, it's the |ast page of the handout.
Yeah, now, before that, two pages before that woul d be
kind of a sanple jury charge in JP court on exenplary
damages, which begs the question, if the |aw requires that
we have a jury charge on exenplary damages and the rul es
prohibit the jury charge presumably on everything el se
then are we going to charge the jury on exenplary damages
but no charge on anything else in the case? There are
just so many problems involved in trying to have a charge,
and it's just not a big problem

CHAI RVAN BABCOCK: If the conmittee
recomrended this, what would be the nechanismfor the
Court to communicate to the state that, yeah, we -- that

they think this verdict formis okay?
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HONORABLE TOM LAWRENCE: To the state?

CHAI RVMAN BABCOCK: | nean, how are we
going -- we don't propose a rule change, how are we going
to do this?

HONORABLE TOM LAVWRENCE: Well, | rmean,

woul d comruni cate or the Court can desi gnate someone or
the conmittee could to talk to the Justice Court Training
Center to get this out with appropriate instructions and
expl anation and then that would be sent out to all the JPs
in the state.

CHAI RVAN BABCOCK:  Ckay.

HONORABLE TOM LAVWRENCE: Now, as far as
conmmuni cating with the Legislature, whatever your pleasure
is. | would certainly be willing to go and talk to
somebody, or you would or maybe the Court. | don't know.
It's been a requirenent since 1995 that there be a charge
under 41.012, and it's not been done, and there's not been
any nention of it. |In fact, it's for the npbst part
totally escaped the justice courts that that's been
required. So it doesn't seemto be a hot issue.

CHAI RVAN BABCOCK: (Ckay. Richard.

MR. ORSINGER  Yeah, | would like to naybe
ask a couple of questions, but in nost instances if
sonebody | oses a significant judgnment do they appeal for a

trial de novo in the county court?
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HONORABLE TOM LAWRENCE: It is. An appea
fromthe JP court is a trial de novo at the county court.

MR. ORSINGER So that's why we're not
seeing these issues in the courts of appeals because
usual ly they get tried with nore robust procedura
framework in a county court?

HONORABLE TOM LAVWRENCE: Ri ght.

MR. ORSINGER And on the verdict formis
there -- | nean, theoretically, punitive damages are
supposed to be on clear and convinci ng evidence rather
than a preponderance, but | don't even know if you're
charging the jury -- | mean, | don't know, the jury
doesn't even know what constitutes an assault and battery,
they don't know what constitutes preponderence of the
evi dence, so maybe they don't need to know what
constitutes clear and convincing evidence.

HONORABLE TOM LAVWRENCE: Well, it may cone
out because one these juries nmay provide cases or nmay talk
about the law, but it doesn't cone fromthe Court.

MR. ORSI NGER  Shoul d the verdict form say
anyt hi ng about the burden of proof, or are we just not
worried about that part of it?

HONORABLE TOM LAWRENCE: Well, where do you
st op?

MR ORSI NGER:  Yeah.
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1 HONORABLE TOM LAWRENCE: Wien you start

2 doi ng that where do you stop? And this is sort of a

3 m ni mum t hat conplies with House Bill 4 requirenent that
4 exenpl ary danages be unani nous. So that's what | was

5 trying to do, is make sure that we did what the

6 Legi sl ature wanted acted on.

7 MR. ORSINGER: And just as a matter of

8 interest, is it typically tort cases or property boundary

9 cases or what gets tried to juries in those courts?

10 HONORABLE TOM LAVWRENCE: Ch, everything.
11 MR ORSINGER: It could be contract cases?
12 HONCRABLE TOM LAWRENCE: ©h, yeah. Yeah

13 everything. The only thing we don't have jurisdiction
14  over is slander and libel and | think one or two other

15 things, and honestly, we don't get a |lot of medica

16 mal practice, but we get a |ot of doctors suing patients
17 and patients suing doctors, but the jurisdictional limt
18 is, except in deed restriction cases, $5,000. Deed

19 restrictions we have an unlimted jurisdiction

20 CHAI RVMAN BABCOCK: Judge Yel enosky. That
21 sounds funny.

22 HONORABLE STEPHEN YELENOSKY: My

23 under st andi ng of what Judge Law ence i s suggesting is not
24 that the committee or that the Suprene Court do anyt hing,
25 but that he propose something to the JPs that will get
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them by, because it seens to ne for us to do or for the
Court to do anything to say this is blessed in sone way is
probl emati ¢ because a | awyer could come in the JP court
and say, "Here's HB4. Gve ne ny charge.” | don't think
it's appropriate for the Supreme Court to preenpt that
argunent or a decision on what's required in JP court
unl ess and until there is a change in the | aw

CHAI RMAN BABCOCK: Yeah. That's a good
point. Sort of what | was trying to say but said much
better. Any conments about this verdict formitself?
wondered if when you have a formthat says "Verdict for
the Plaintiff" whether that's not sublinmnally telling the
JP jury that --

HONORABLE TOM LAWRENCE: Wl |, there is a
separate jury formfor the verdict the other way, but I
didn't provide that.

CHAI RVAN BABCOCK:  Ckay.

MR. ORSINGER Well, we had a huge fight
over whether the verdict for the defendant has to be
unani nous or on a -- | nean, on a five to six vote or not,
didn't we? Did we ever resolve that issue? Renenber
there was an argument that you couldn't return a verdict
of any kind on punitive danages unless it was unani nous?

HONORABLE STEPHEN YELENOSKY: On the

l[iability issue? W resolved that.
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PROFESSCR CARLSON: | think the Court
resol ved that.

CHAI RVAN BABCOCK:  The Court resol ved that.
He said "yes" to that

MR. ORSINGER  You can get a verdict for the
defendant on 10 out of 12 or you have to have 12 out of
127

CHAI RVAN BABCOCK: 12 out of 12. Okay. Any
ot her comrents about the verdict forn? Professor Carlson

PROFESSOR CARLSON: Judge Law ence, maybe in
the side where you say, "All six jurors nust agree to
award exenpl ary damages" you might want to track the HB4
| anguage at a mininum because | think it says "finding of
liability for and damages" and your formjust suggests a
unani nous as to the danage nunber.

HONORABLE TOM LAVWRENCE: Ckay. Well, |
mean, | have no pride of authorship in this, and | would
be happy to have -- any comments for rewordi ng sonething
woul d be appreci at ed.

CHAI RVMAN BABCOCK:  Yeah, that probably nakes
sonme sense. (Okay. Any other coments about this? Okay.
Anybody think that we should do nore than what Judge
Law ence is proposing on this topic? Okay.

MR. BOYD: | think we should do less. |

mean, only in the sense that | think the record should be
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clear that this conmittee is not officially approving the
distribution of this form because this formin and of
itself I think violates Rule 554, because the court is not
supposed to charge the jury at all in justice court under
Rul e 554.

CHAI RVAN BABCOCK: | think that was the
poi nt that Judge Yel enosky made a mi nute ago.

HONCRABLE TOM LAVWRENCE: Wel |, the
difficulty becomes -- and a lot of JP Courts do provide
some type of a verdict form because when the parties
finish their closing argunments sonmeone has to tell the
jury what to go do and there has to be sone brief way to
do that. W have a justice court desk book, and that's
provided in the handout, and there are sone brief
instructions that are provided for in there just to tel
the jury what to do and how to render a verdict, and
that's about it, but if you don't do that the jury is just
going to sit there and | ook at thensel ves because there

are no other instructions, so you have to tell them

somet hi ng.

CHAI RVAN BABCOCK: Ckay. All right. There
are a couple other |oose ends, again, with House Bill 4.
There is a lot of stuff in House Bill 4 about health care

liability clains and specifically section 10.01, and

there's alnost a system of notice, pleadings, and
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subm ssi on of expert reports. Does anybody on any of the
subcommittees think that there are rule revisions required

as a result of that, or has anybody | ooked at that? Those

of you who do ned nmal, | guess.
MR. ORSINGER  Chip, I'lIl tell you that |
don't think that the requirements of House Bill 4 conflict

with the existing pleading rules, although if soneone
di sagrees with nme say so, and we al nbst have to nake a
phi | osophi cal decision in specific areas that are heavily
regul ated by statute whether we're just going to expect
the practitioner to know the statute to go to or whet her
we're going to undertake to wite a rule to call to the
practicing lawer's attention that's | ooking at the Rul es
of Procedure that you' ve got special procedures in certain
areas. In the revanping of the rules that we did severa
years ago, | think what Dorsaneo calls the -- | forgot
what he calls it.

PROFESSOR CARLSON: Recodification

MR ORSINGER: Recodification. W did have
a phil osophy where we stated a procedure and then there
were wel | -recogni zed exceptions. W tried to anmend the
rule to call that to attention, and naybe that's a result
of the fact that so many nenbers of nmy subconmittee are
| aw professors and they're teaching procedure to people

who don't know it, and so if they say, "Oh, okay, this is
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the way you handle this thing," but then there are whole
segments of that that are not covered by that rule, it's
natural for the professor to have to say, "But you've got
to rook at this statute, this statute, and this statute."
And so in fairness we tried to bring in everything, but we
can't do it all the tine

There are a |l ot of special statutes out
there that are just not worth burdening the Rul es of
Procedure with, and so | feel |like we need to nake a
phi | osophi cal decision do we want to have either a new
subsection of our pleading rules or our stand-al one
pl eading rule that covers the med nal area or do we just
put sonething in a comment to |look at the ned mal statute
or we just assume ned nal |awers are snmart enough to know
where to | ook.

CHAI RVAN BABCOCK: |I'd like to assune the
| atter, but Buddy.

MR LOW It seens like to me the comittee
has three things: Sone things the Legislature asks the
Court to inplement by rules.

CHAI RVAN BABCOCK: Yeah. | think we've
al ready done that.

MR LOWN Certainly we need to do that.
There are sone things that the rules are inconsistent, and

we certainly need to do that, but | don't think we need to
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just draw a rule just because the | aw has expanded, and
the law -- lawers in that field should know the |law, and
at a mninumif you think sonething night be inconsistent
in the med mal thing, then you could put a note or a
footnote on that; but if it is inconsistent with that then
we have to draw a rule.

CHAI RVAN BABCOCK: Right. | think that's
exactly where we need to be, and I think, subject to being
contradi cted by Justice Hecht or Lisa, we have recomended
rules in all the areas where the bill mandated it. So
what we're really doing nowis trying to make sure there
is no inconsistency in the rules, and that's behind the
i ssue of responsible third parties where there may be
i nconsi stencies in the rules.

MR LON And if the rule says so many days
for this but the Medical Mal Act says differently then
that's inconsistent. So, you know, we just -- but not
everything is inconsistent.

CHAI RVAN BABCOCK:  Yeah. It would be a rule
that was just inconsistent because of a legislative
directive that applied to all instances with the rule.

MR LOW Right.

MS5. SWEENEY: | think with regard to Chapter
74 there have been so very, very few of those cases filed

and even fewer than that have made it to the appellate
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courts. Al of the ones that have made it to the

appel  ate courts have been on interlocutory issues. |
don't -- if there have been any new | aw cases actually
tried, it's less than a handful, because | don't know
about them and, John, | don't know if you've heard of any
or, Buddy, if you have, but --

MR LON No.

MS. SWEENEY: -- | don't think there have
been any tried, so there have not yet been appellate court
opi nions that reflect inconsistencies that are causing
problens. | nean, there are a |ot of other issues, but I
don't know of anything where the issue is, well, the rules
say one thing and Chapter 74 says another and what do we
do. So | think we may be | ooking for problens that have
not yet manifested and probably we just need to keep an
eye on it and wait for reports fromthe field, none of
which |I'm hearing yet.

CHAI RVAN BABCOCK: (Ckay. Anybody di sagree
with that? John, any conflicting information?

MR. MARTIN. No, | don't know of any
probl em

CHAI RVMAN BABCOCK: (Ckay. Good. Speaking of
interlocutory appeals, there are, as | understand it, no
rules with respect to interlocutory appeals; and there's

now a deci si on, perhaps authored by our own Justice Duncan
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out of San Antoni o, and another opinion out of El Paso
that may have suggested slightly different procedures.
Anybody know anyt hi ng about that?

PROFESSOR CARLSON: That's for agreed
interlocutory appeals.

CHAI RVAN BABCOCK: Right. For agreed.

Yeah, I'msorry. Now you can agree to go up, and the
question is whether there ought to be procedural rules to
determ ne how one does that. Am| right about that,

El ai ne?

PROFESSCR CARLSON:  Yes, and | would think
that we would want to have clarifying rules on that.

MR, ORSINGER W've had a debate that |
remenber about who is the appellant, who is the appell ee,
whet her we ought to treat it as a petition for review with
a hundred pages or a 50-page brief, and we did a little
exploration of that. | don't know think we ever got where
it --

MR LON | guess we didn't know what we
wer e doi ng because we agreed to do that in a case.

CHAI RVAN BABCOCK: Wen you say "we," Buddy,
you are not tal king about this conmittee.

MR. LON Both sides, both the plaintiff and
defendant. | happened to be representing the plaintiff,

and the judge ruled a certain thing on followi ng certain
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law, and it was agreed that it would be better to appea
it than just try the whole case and find out, and we
didn't have any problemat all. W just -- one was
appel | ant and one was appellee, and maybe | didn't learn
much about it, but it worked.

CHAI RVAN BABCOCK:  Frank

MR. G LSTRAP: | think you might want to run
this past Bill Dorsaneo. | believe the appellate rules
subcommittee did have -- maybe | dreaned this, but a

tel ephone conference about this. The problemis, is that
there are five reported opinions under this permssive
appeal subsection of 51.014, | think it's (c) and -- or
(b), I believe, and there's five reported opinions, and
nobody's gotten it right.

CHAI RVMAN BABCOCK: I n your hunbl e opinion

MR. G LSTRAP: No, no, no. No, no, no
That's not nmy hunbl e opinion. That's the hunbl e opinions
of the court of appeals. Nobody has got it right. Every
court of appeals said this has been done wong. Sone
courts of appeals said this wasn't reversible error, but
it is sonething that needs to be addressed, and | think
probably you might want to talk to Bill about this.

CHAI RVAN BABCOCK: Justice Gaul t ney.

HONCRABLE DAVI D GAULTNEY: Well, | think we

did al so have a discussion in this conmttee, | don't know
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how many neetings ago, in which we tal ked about whether or
not there would be a filing of a notice and what exactly
woul d i nvoke the jurisdiction of the appellate court, and
so we -- we did have a tel ephone conference, and there was
-- | think Professor Dorsaneo made a prelimnary report,
so there is an issue there that needs to be addressed.

CHAI RVAN BABCOCK:  Yeah

MR. G LSTRAP. So | didn't imagine the
dr ean®?

HONORABLE DAVI D GAULTNEY: There were
several issues that need to be --

CHAI RVAN BABCOCK: Frank, as the ol dest
menber of this subcomittee currently present at this
neeting, can you get with Bill and bring this issue back
to the full conmittee at the next meeting?

MR. G LSTRAP: Yes

CHAI RVMAN BABCOCK: And you might -- you
m ght take a | ook at sections 102 and 103 and 10 -- I'm
sorry, just those two, of House Bill 4 that deal with the
i nterlocutory appeals.

MR, G LSTRAP: Conflict --

CHAI RMAN BABCOCK: Those sections may be

broader than what we're tal king about, but you ought to

| ook at those as well; and let's just see what rules, if
any, we need on interlocutory appeals. So we'll take that
CSR
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up at the next neeting, if that works for everybody.

Ri chard Orsinger, there was a rule -- excuse
me, there was a bill that dealt with class actions, Senate
Bill 1601, dealing with approving settlenent or judgnent.

I think we've already dealt with that, though, in our
class action reconmendations, right?

MR ORSINGER: | believe that that was
fol ded into our conprehensive recomendati on to the Court,
but --

CHAI RVAN BABCOCK: |'mpretty sure that's
right.

MR. ORSI NGER: Maybe | better doubl e-check
that if nobody renenbers.

CHAI RVAN BABCOCK: It's the last item on
Justice Hecht's June 16th, 2003, letter to ne.

PROFESSOR CARLSON:  Chi p?

CHAI RVAN BABCOCK: Yes, El aine.

PROFESSOR CARLSON: My very nuddl ed nenory
is that we did talk about the cy pres, but | don't know if
it was before House Bill 4 or after.

MR, ORSINGER It was before, | think

PROFESSCR CARLSON:  And then we had a vote,
and | think the vote was not --

MR, ORSINGER Well, we voted not to do

anything in the Rules of Procedure about it.
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PROFESSOR CARLSON:  Ri ght.

MR ORSINGER: And |'mnot sure that we want
to, frankly; but, again, this is the question. W have a
specific procedure for a very kind of infrequent
situation, and are we going to wite a rule about that or
are we going to let the class action | awers | ook at the
st at ut e?

CHAI RVAN BABCOCK: Richard, would it be too
much trouble to just take a | ook at --

MR ORSINGER: Not at all

CHAI RVAN BABCOCK: -- the statute, Senate
Bill 1601?

MR, ORSINGER Not at all

CHAI RVAN BABCOCK: And | think perhaps
Justice Hecht is not sure that we have | ooked at this.

HONORABLE NATHAN HECHT: At |east the first
one. | don't renmenber a report to the Court about how
nmuch was done

MR, ORSINGER No, we didn't. W didn't
ever adopt anything.

CHAI RVAN BABCOCK: \Well, but even report to
the Court that we don't think sonething should be adopted.

PROFESSCR CARLSON: W | ooked at this before
House Bill 4, | think

MR, ORSI| NGER: I know that we tal ked about
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it and decided to do nothing, but | could be wong, but
regardl ess of that we would be happy to |l ook at it fresh
and then make a reconmmendati on

CHAI RVAN BABCOCK: Let's have that issue on
the agenda for next tinme, and it's looking at Rule 42 of
the Rules of Civil Procedure in |ight of Senate Bill 160L1.
So we'll get that on the agenda.

Pam are there any -- Pam Baron, are there
any rules that your comittee is aware of that House Bil
4 inpacts?

MS. BARON. No, and | think Steve and | both
| ooked at it, so no.

CHAI RVAN BABCOCK: (Ckay. Judge Peeples, |
woul dn't think that your two rules would have been
i npacted by House Bill 4.

HONORABLE DAVI D PEEPLES: Don't think so.

CHAI RVAN BABCOCK: kay. W talked to
Bobby. Ral ph Duggins, on 215 anythi ng?

MR DUGE NS: No. Last tinme we reported we
had nothing to do pending the draft of the nodel
di scovery.

CHAI RVAN BABCOCK: Paul a, we've heard from
you. Justice Duncan is not here on Rules 300 through 330.
El ai ne, do you know anything that affects those rul es?

PROFESSCR CARLSON: | don't.
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1 CHAI RVMAN BABCOCK: | 've heard from Judge
2 Law ence. Elaine, we've heard fromyou on Rule 735

3 through 822. Bill Dorsaneo is not here. Frank, are you
4 aware of any other rules other than the ones we've just

5 tal ked about that inpact the TRAP rul es?

6 MR. G LSTRAP: No

7 PROFESSOR CARLSON:  Chi p?

8 CHAI RVAN BABCOCK:  Yeah

9 PROFESSOR CARLSON: | thought at the | ast

10 neeting or the neeting before there was an agenda item

11 again, the years have not been kind, | think it was

12 Justice Radack made a suggestion to delete the conference
13 requi renents on notion for rehearing.

14 CHAI RVAN BABCOCK: Ri ght .

15 PROFESSCR CARLSON:  And that issue was

16 rai sed at the UT conference, and there seens to be a

17 robust support for that notion since it's silly.

18 MR. ORSINGER It's my understanding that at
19 the Suprene Court level there is kind of a de facto

20 rel axation of that ruling, and I check with the clerk's

21 of fice every now and then.

22 M5. BARON: Yeah. | actually had a

23 conversation with the clerk's office. 1t's not required
24 at the Suprene Court.

25 MR. ORSINGER | think the Suprene Court is
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ki nd of relaxing that requirenent even though it's in
bl ack and white.

CHAI RMAN BABCOCK: Justice Bl and.

HONORABLE JANE BLAND: It is on the agenda
under Dorsaneo's report, and | apol ogi ze, Lisa, but the
problem that we have is there are nenbers of our court
that believe that de facto relaxation of the rules is not
really a good idea, that we should either have a rule and
enforce it or not have the rule, and it's a problemwith
certificates of conference on notions for rehearing, and
it's a problemwith certificates of service.

And the problemthat we see with respect to
certificates of service is that the Rule of Cvi
Procedure certificate of service rule is dramatically
different and | ess conprehensive than the certificate of
service rule that is required by the TRAPs, and | think
it's the position of our court and | think the reason that
Chi ef Justice Radack sent the letter to this comrttee or
Justice Hecht asking himto refer it to this commttee
that give us a rule that is the same for the Rul es of
Cvil Procedure and the Rul es of Appellate Procedure
because it's causing confusion anong the Bar, and we're
getting a nunber of nonconformng certificates of service,
and it puts us in the position of either having to accept

nonconforming certificates of service or strike them and
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neither alternative is very palatable to our court.

CHAI RVAN BABCOCK:  Frank

MR. G LSTRAP: Is this issue sonething that
relates to the | egislative changes? If it's not --

CHAI RVAN BABCOCK: No

MR. G LSTRAP: -- then |I think we're just
straying out of our subject matter, and there is a whole
range of issues of rules that have been discussed in the

past, and this is one of them |If we want to go there,

that's fine. | just don't want to go there inadvertently.
HONORABLE JANE BLAND: That's true. | stand
down. You're right. It doesn't have anything to do with

House Bill 4, but | thought since Elaine brought it up and
Chi ef Justice Radack asks ne about it after every
neeting --

PROFESSOR CARLSON:  Chip said anything el se
dealing with the appellate rules we need to discuss.

HONORABLE NATHAN HECHT: This is on Bill's
list when he reported the last tine.

CHAI RVAN BABCOCK: | can't remenber if he
reported on this or not.

HONORABLE JANE BLAND: We didn't get to it.
It was at the bottom of the agenda last tinme, and we
didn't get to it.

CHAI RVAN BABCOCK: Ckay. Well, Angie, will
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1 you make a note that this is sonmething that Chief Justice
2 Radack is interested in? W didn't get to it last tine,

3 and we need to get to it, so let's dig out those docunents
4 and put themon the agenda for next tinme. Al right.

5 That will work.

6 Buddy, on the evidence subcomittee, section
7 801 of the House Bill 4 repeals the evidentiary bar on

8 seatbelt nonuse. |s that sonething that necessitates a

9 change in either the Rules of Gvil Procedure or Rul es of
10 Evi dence since that bar is mentioned in both?

11 MR. LON | have not addressed that. |'ve
12 overlooked it. | saw 407, and we were worki ng because of
13 our anendnent now | ooking at a possi ble anendrment to 407b

14 in the State Bar, but | have not | ooked at that and

15 apol ogize, so I'll have to get ny conmittee to focus on
16 that.
17 CHAI RVAN BABCOCK: Let's put that on the

18 agenda, too, because this is sonething, as | understand it

19 that --
20 MR. LON Right.
21 CHAl RMAN BABCOCK: -- in both the Rul es of

22 Civil Procedure and in the Rules of Evidence the seatbelt
23  bar is nentioned.

24 HONORABLE DAVI D PEEPLES: |'m not aware of
25 t hat .
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PROFESSCR CARLSON: | don't think so.

HONORABLE DAVI D PEEPLES: Suprene Court did
that way back and then the Legislature ratified it and
then they changed it last year. | don't think it's in the
rul es.

MR, TIPPS: Were would it be in the rules?

MR LON It's never been in the rules.
Li ke David says, it's just been accepted. | nean, the
Court wote an opinion, and it never was questioned.

CHAI RVAN BABCOCK: So you don't think it's
in the Rules of Evidence or the Rules of Procedure?

HONORABLE BOB PEMBERTON: Chip, | think it
may have been buried in the Transportati on Code sonewhere
in the seatbelt Iaw and then it got repealed -- got
changed | ast session

CHAI RVAN BABCOCK: Ckay. Well, then maybe
we don't need to do anything. |s everybody pretty
confident that it's not in the rules?

MR. LOWN Yeah, | knowit's not in the
rul es.

CHAI RVAN BABCOCK:  Ckay.

MR. LON But | thought naybe you were
asking that we draw a rule --

CHAI RVAN BABCOCK:  No, no, no.

MR LON -- to adopt that because it's
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never been in the rules. It started with a Supreme Court
opi ni on some years back

CHAI RVAN BABCOCK: That's okay. W don't
need to take on things -- problens that aren't there.

Ckay. Anybody -- the Jamail report is
al ready done. Any other HB4 issues that anybody is aware
of? Okay. So we -- yeah. |'msorry. Harvey.

HONCRABLE HARVEY BROMN: | think that we
shoul d | ook at and have a real healthy debate about the
super sedeas bonds. Right nowthere's a rule that says --
and sone peopl e renenber the rule nunber, | don't, but it
says once a supersedeas bond is filed there is no
di scovery. Well, nowthat there is a 25 nillion-dollar
cap on the anount of bond or 50 percent of your net worth
some parties are saying, "Well, we're really not secured;
therefore, we should be allowed to do discovery and try to
have sonme type of equitable relief to prevent us from
bei ng nore insecure in the future because the conpany or
the defendant does sonething," so | think some courts are
struggling with that issue

CHAI RVAN BABCOCK: Ckay.

PROFESSOR CARLSON: 621a. Rule 621la.

CHAI RMVAN BABCOCK: That's not a -- that's

not a House Bill 4 inconsistency issue, | don't think, is

it?
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HONORABLE HARVEY BROMN:  Not necessarily,
but it's a question of what are the ramfications of House
Bill 4 on that rule which says there's no discovery.

CHAI RVMAN BABCOCK: (Ckay. Justice Hecht,
what about that? |Is that something the Court would like
us to look into or can you tell?

HONORABLE NATHAN HECHT: | can't tell

CHAI RVAN BABCOCK: (Okay. The way we've been
doing it is if the Court wants us to | ook at sonething
they'Il tell us, but now that you've raised it we'll see
about assigning it to a subcommittee. It would probably
be Judge Lawence's comittee that has Paul a Sweeney, Jeff
Boyd, and Carl Hanmilton on it, if it was assigned, so we
will get on that. Thanks.

MR. ORSINGER Can | ask a foll ow up
question?

CHAI RVAN BABCOCK:  Yeah

MR. ORSINGER Is discovery permtted on the
i ssue of net worth when the bond is being cut dowmn? 1Is it
clear that discovery is permtted?

PROFESSCOR CARLSON:  Yeah

MR. ORSINGER So the question here is after
you' ve had discovery in a trial on net worth can you do
| ater discovery on like the financial condition of the

def endant ?
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1 PROFESSOR CARLSON: | think what Harvey is
2 saying is now that you can partially supersede a judgment,
3 you don't have to supersede punitives, for exanple, can

4 you do discovery on the parties -- their asset situation?
5 MR. ORSINGER  You're tal ki ng about

6 di scovery in aid of collecting the judgnent?

7 PROFESSCR CARLSON:  Yes.
8 MR. ORSINGER.  For the unbonded part.
9 PROFESSCR CARLSON:  Uh-huh. | think that's

10 what you were saying, wasn't it?

11 MR ORSINGER | think that's a pretty

12 i mportant question, | agree.

13 PROFESSCR CARLSON:  Harvey, did | --

14 HONCRABLE HARVEY BROMN:  Yeah. That's

15 right, and sonetinmes the party has posted 25 million, so

16 you don't have any discovery on the net worth issue.

17 MR. ORSI NGER  Uh- huh. Okay.

18 HONORABLE HARVEY BROWN: And then there is a
19 guestion do they get any discovery.

20 MR. ORSINGER Interesting.

21 CHAI RVAN BABCOCK: kay. Yeah. Judge

22 Peepl es.

23 HONCRABLE DAVI D PEEPLES: Just on the

24 general question of what issues we study, | would like to
25 suggest that we wait until the Supreme Court asks us to
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study sonething before we study it because if you | ook
back over the years we spent untold nan hours, person
hours, studying things and then we never hear back from
the Supreme Court, and we don't have the right to expect
themto inplenent what we recommrend, but | think that -- |
nean, | would prefer that before we spend very nuch tine
on anything, we get sone indication fromthe Court that
they're interested in hearing fromus on it.

CHAI RVAN BABCOCK: | conpletely agree with
that, Judge, and to the extent it's been within my power
that's how we have been doing it for the last five years.

HONORABLE DAVI D PEEPLES: Lately, it's true.

HONORABLE STEPHEN YELENOSKY:  You're not
thinking Iike the academ c that you now are.

CHAI RVAN BABCOCK: (kay. Here is sonething
that the Suprenme Court has asked us to look at. Justice
Wai nwri ght forwarded ne a request to study an issue
relating to exhibits that are adnitted, tendered in offer
of proof or offered in evidence being part of the court
reporter's record, and | just got this a couple of days
ago, and | told himwe would be -- we would bring it up
and refer it to the appropriate subcommittee for
di scussion at our next neeting, and the question is what
is the appropriate subcommittee.

Davi d Jackson, our court reporter, should
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surely be involved in this, but what subcommttee did we
think was the appropriate one? It spans Rules 75, 14 and
-- 75 and 14 and Rule 13 of the TRAP rul es.

MR, ORSINGER  You know, | can nmeke a
comrent here. | know you don't want to get into the
nerits of it, but | think this is alnopbst stealth eninently
a beneficial recomendation, and in ny personal experience
there's quite a variety anong court reporters as to
whet her they consider narked and offered but rejected
exhibits to be their responsibility or not, and sometine
ago this commttee decided the best repository for
exhibits was the district clerk, | think, until the record
was being filed by -- if | understand that process, and
have had a problemw th court reporters not recognizing
rejected exhibits as part of the record, and you don't
realize that until you're witing your brief and you've
got to chase them down and so --

CHAI RVAN BABCOCK: Richard, we just
determ ned who's subcommttee this goes with.

MR ORSINGER: | can wite the
recomrendati on over |unch

CHAI RVAN BABCOCK: | knew it woul d revea
itself if given enough tinme, but would you nake sure that
Davi d Jackson who is not --

MR ORSI NGER:  Yeah.
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CHAI RVAN BABCOCK: -- on your subcommttee
gets involved in it? And, Angie, nmake sure that Justice
Wai nwright's request gets to Richard, and let's foll ow up
with Justice Wainwight so that he knows that we've done
this. So there's one, Judge Peeples, that fits the rule
of when the Court asks we respond.

Speaki ng of the Court asking, there is
sonething that | want to take out of order because we have
sonme guests that have traveled to be with us; and it
relates to Item 8, which is proposed Rule of Judicia
Admini stration 14; and Tom Wl der, the District Court
Clerk for Tarrant County is here and would like to speak
briefly on this; and Clyde Lenon fromthe Harris County
district clerk's office is here.

This material was provided to you only
recently, and there has been -- since we got it and put it
on the agenda there has been a flood of e-mail traffic
that has cone in that | don't even know if it's on the
website, and in addition one page of the proposed rule was
not included in the PDF file, so we've got all sorts of
probl ens here, but this generally -- and Justice Hecht may
want to give us nore background on this, but the Texas
Judicial Council did a substantial study, held public
heari ngs, and nade recomendati ons regardi ng access on the

internet to court records, and it's a big issue
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nationally, a lot of states have studied it.

In the materials we have sonme report on what
ot her states have done, but there is a proposed rule, and
the Court has asked us to look at it and give the Court
our comrents. And, Justice Hecht, do you want to give
peopl e nore background, because | know you know nore about
it than | do?

HONORABLE NATHAN HECHT: The Congress passed
a statute that requires the U S. courts to nmake avail abl e
electronically all documents that they have
electronically; and since the U S. courts are going to
electronic filing, that will soon be a |ot of documents;
and things basically fall into three categories, things
that the parties send in, things that the court itself
generates, and then other.

And the Federal statute says that the
Supreme Court of the United States shall nake rules to
protect privacy interests. So after that statute passed,
the U S. Judicial Conference designated a couple of groups
to work on these, inplenenting the statute, and there are
two basic inplenentation problens. One is all of the
policy issues that surround how nuch of this goes to the
internet, under what circunstances, what is redacted, how
does it get redacted, the policy issues about what shoul d

be known through this electronic access process. That's
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the policy issue.

Then there's just a nechanical issue about,
okay, then how do you do all that, physically, how do the
parties and counsel and the clerks and the court make sure
that this happens. The policy issues on the -- in the
Federal system have nore or |ess been decided by the
committee that the U. S. Judicial Conference charged with
doi ng that, and without going into detail, they have been
deci ded very nuch toward naking what's filed avail abl e
electronically. Then -- and there are some exceptions.
Then the Federal advisory committees are in the process of
goi ng through trying to figure out a mechanical way to
carry out policies that have been cited.

As Chip says, a whole bunch of states are
doing this at the sanme tine, not because Congress requires
it but because they either have a state statute telling
themto do it or because they just think it's a good idea;
and the Judicial Council here in Texas took this issue up
about a year ago; and they have had nunerous neetings on
this, nostly ainmed at the policy issues but to some extent
at inplenmentation; and they have gotten a | ot of good
information fromthe clerks' offices about what people are
doing or wanting to do or in the process of hoping to do
at various different places in the state; and they have

made a recommendation to the Court, which is in this
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stuff, | think, right?

CHAI RVAN BABCOCK: Ri ght.

HONORABLE NATHAN HECHT: And so then the
Court just got this a little while ago and has not had a
chance to discuss the policy issues, and our liaison --
well, not our Iliaison, but, yes, | guess our liaison to
this group that has worked on this for the last year was
Chi ef Justice Phillips, and he's gone, so that |eaves a
bit of a vacuumthere, and we've got sone -- the Court is
just going to have to take this up and go through the
di scussions and try to get up to speed on the policy
i ssues.

But no matter how the policy issues cone
out, the Court will want this committee's views on how to
i mpl enent those policies, howto rmake them work, what
instructions to give the clerks and so on. So rather than
wait until next neeting, which may be in January, but even
so, rather than wait that |ong, we decided to go ahead and
send this over to you so that you have it, you can start
| ooking at it.

There's a lot of stuff here, and it's very
interesting to |l ook not only through the Judicia
Counci |l 's proposal but through the analysis of the other
states so you can begin to see what the privacy issues

are. And then while the Judicial Council | think has done
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a very good job of venting those issues, still there may
be some input fromthis comrittee on that because the
privacy issues are heavily affected by types of cases.
There are wholly different privacy concerns in fanmly
cases than there are in med mal practice cases than there
are in contract cases.

The sane thing is true in the Federa
system There are inmmgration cases, and Social Security
cases have whol e different problens than ordinary civi
cases and criminal cases. And so it will -- it really
will require a great deal of input fromdifferent areas of
practice to be able to see how this disclosure is going to
wor k t hroughout the state, and because both -- there's
basically two sides of the debate, and both sides have a
gigantic interest in howthis comes out, because the
interest in public access to information in the court
systemis a historic and deep-seated interest. The
interest of privacy is equally inportant and deep- seat ed,
and there has to be sone bal anci ng here.

And the changes in what el ectronic access
neans, that is to say as the internet keeps changi ng, but
what we thought was a big problemfive years ago may have
di sappeared and now sonething else is a big problem it
really requires us to do a good bit of thinking about

this.
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But on inplenentation and on just how to
roll it out, several clerks offices are way ahead of al
of this, and they have done a |lot of work on this, and so
| guess we'll hear fromthem

CHAI RVAN BABCOCK: Yeah. And Tom W | der
from Tarrant County is here, and there is a letter on our
website fromLisa to nyself that has been perhaps
m sconstrued. | don't think Lisa intended to say nor does
this coonmittee nean that there are no efforts being nade
in this regard, Tarrant County being a good exanpl e.
Harris County is another that I'maware of. Just that we
don't have any statewi de statute or statew de rule that
governs this, and that's what this effort is all about.

But, Tom if you could in five or so m nutes
just give us a report on what your county is doing, and if
there are sone issues that you would |i ke us to be
sensitive to as we're going through the rule and nmaki ng
our recomendations to the Suprene Court, that would be --
that would be terrific.

MR WLDER: Al right. Shall | present
fromthe podium or do you have somewhere el se you prefer?

CHAI RVAN BABCOCK: Well, you can squat in
the mddle or you can go to the podi um or whatever your
pl easure is.

MR WLDER: Al right. Thank you, M.
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1 Chai rman. Justice Hecht and M. Chairman, menbers of the
2 committee, | don't think this is on, but | rarely need

3 anplification of ny voice anyway. Qur county got into

4 this sone 10 years ago when | was elected. |I'mgoing to
5 give you a little history because our county is like a

6 m crocosmof the rest of the state. Various clerks

7 offices are in the Stone Age on this; others of us are out
8 in front of the pack. Because we got started on it early,
9 we have sort of addressed sone of the issues that you wll
10 hear both pro and con about this and which Justice Hecht
11 so ably laid out.

12 There are concerns at the Federal |evel.

13 work with a House conmmittee and have filled out two

14 massi ve surveys fromthe GSA over the |last year regarding
15 the use of Social Security nunbers, and in your draft rule
16 that you have that | believe -- Lisa, do they have the

17 draft rule?

18 MS. HOBBS: Uh- huh

19 MR, WLDER: You are addressing that, and it
20 needs to be addressed because if we don't address it
21 they're going to address it at the Federal |evel, at |east
22 the staff tells ne, and that's going to have a huge i npact
23 on our operations.
24 Ten years ago when | first took office in
25 "95 our county judge, Tom Vandergriff, asked me to put
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toget her one of these systens. | have a |lot of, you know,
sort of |arge-scale conputer know edge, and | proceeded to
do so. Little did | know that it would take the approva
of 26 district judges, 14 county judges, the sheriff, the
district attorney, the county clerk, and an assorted

conmi ssioner's court; and the judge, | kid himto this day
that he sort of suckered nme into doing this because | was
t he rookie.

Vel |, after about nine nonths of various
debate and hearings or whatnot, we came up with a plan
that is nuch like the draft rule that you have, only it
was in the formof court orders, and our judges signed
those. Oher county elected officials had to be coerced
into signing them and we've had sort of a running gun
battle for 10 years over that. Wat you are doing here
today will in large neasure stop a lot of that wangling
and hopefully hold down the number of |awsuits and ot her
contests that we get from outsiders who want bul k
distribution of records, which ny judges have never
al l owed and which | have been ordered not to allow, and
we've won two lawsuits on that fromnmajor entities where
the courts held that -- basically they were thrown out on
sunmary judgnent. W have issues up to and including
today in our county where the sheriff is attenpting to

grab judicial information off the mainfranme and put it on
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a free and open website. The county clerk had previously
attenpted that, and the judges ordered her not to do it.

She has the sane court orders and the sane duties that |

do.

So this is a -- much needed access to these
records, though, exists fromlandlords, enployers, | nean,
Lockheed, Bell, all your major enployers in town, many

i nformati on vendors who do work for other enployers,

| andl ords who get sued if they don't do background checks
on tenants, and | could quote you chapter and verse on
that, but 1'mgoing to try to cut this short. So you have
many, many entities. Nonprofits even check backgrounds on
vol unt eers anynore.

So | have hundreds of subscribers, and this
is the key portion. Rather than throw this open on an
open website, if you will, ny judges prefer that we hold
it under a subscriber agreenment, and we woul d have a
little fee. O course, district clerks don't have the
noney -- when | go to commi ssioners court to get sonething
| have to bring revenue. County courts have noney.

That's another issue, but it's a practical reality. JPs
woul d be in the same boat. They don't get nopney, neither
dol. So l've got to bring revenue to do it, and just as
a matter of philosophy, you would want those who use the

systemto pay for it.
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Now, the way this newest technol ogy was
i mpl enented was the web access. M old technol ogy was a
dial-up systemthat for all practical purposes it was a
renote access frompeople's offices or whatever. The web
access that we put on where you can actually in addition
to our case nmnagenent data, which there is an exhibit on
the original court order that says what that data is, what
is judicial records, the web access was |i ke an addendum
that sinply |let subscribers cone in another door. | was
glad to see Ral ph Duggins being a nmenber of this commttee
because his firmis a subscriber to this.

The way the judges handl ed that was to have
a debate at the Bar association, and it was debated pro
and con, and over two-thirds of the Bar wanted this
access. In fact, the one that the judge asked to be -- to
do the con, he said, "Now, Tom |'m going to be against
you today, but as soon as you get that systemin place

want to be one of your first subscribers,” because | get
nothing fromconplinents fromthe Bar, the news nedia, the
people that use this; and yet it allows the judiciary to
control their records as is recited in N xon vs. Wrner
and ot her inportant cases that are part of the body of

aw. There's al so over 20 years of attorney general's

opi nions and other cases where it has been held that

judges may control the records and direct their custodian
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the clerk of the court, to operate in a certain fashion

So you have a rule before you that will take
away a | ot of the problens that have approached this,

i ncludi ng those who want to put this on a w de open
access, no restrictions, which I do not believe is in the
public's best interest, and | will be happy to take your
questions after about that, but again, 1'mgoing to try to
shortcut this a little bit.

On your existing rule, there were sone
things that although the rule passed 16 to 3 it was
posited by Justice Phillips that those of you who woul d
want a free and open access vote one way and those who
woul d want it a nore restrictive subscriber access a” la
Tarrant County would vote the other way. Well, the vote
was 16 to 3 to do it with the nore linmted area

However, sonehow or another in the rule
there was several things put in here that would nake it
impractical for us to inplenent it, especially if we
al ready had a systemgoing or if you had, you know, old
di sposed records and you wanted to include themin
sonmet hing new or you started this froma certain date and
went forward, to go forward, but really you need to
include all your records in this if you possibly can in
the interest of a subscriber having the nbst access.

And | would respectfully refer you to these
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several places in rule -- the proposed Rule 14. First
Rule 14.5(d)(1), and, Lisa, was this sent to the
commi ttee, this docunment that | have?

M5. HOBBS: (Nods affirmatively.)

MR. WLDER They have this, okay. As I
read Rule 14, there are two classes of records. There are
court created records and then other filings in the case.
Qur judges took the position that if it was open at the
court house, in other words, M. Cerk, if you had a paper
filed and it was open in the public, that that should al so
be open on this nore restricted website. Wat that does
is keep the doctrine of practical obscurity in place. |If
you're com ng down to | ook at a paper file, you' ve got to
have a nane and, you know, and/or a case nunber. You've
got to cone downtown. You've got to park. You've got to
come in and find the record, and basically there are
barriers there to the casual snoop who nmay just be | ooking
for records for sonmething that's inappropriate.

By using a controlled website like this with
subscri ber agreement application, we know who we're
dealing with; and with a little fee in there -- and Judge
Sudderth, who chaired the conmittee for the judges, he
actually negotiated that fee as to what it would be to be
enough to eventually -- we're not covering our costs now,

but be enough that just your casual teenage surfer
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woul dn't be interested in hooking onto this system

It also gives me the ability to if they
violate the security rules or use the information in sone
i nappropriate way, that | can cut themoff; and you have
that in your rule, that I nmust, you know, have the proper
security things and, you know, sort of nonitor this, and
that's good.

You al so outlaw or prohibit bulk
distribution of records, which has been -- which is an
awful thing, and again, |I'mnot going to get into that
unl ess you have individual questions. You do nake the
same al | owance that our judges do --

M5. SWEENEY: Can you just tell us what that
nmeans? That bul k distribution, can you just tell us what
that is?

MR WLDER In ny first big fight and one
of the first lawsuits that -- the first times | was sued
was sonebody wanted all of our court records downl oaded to
an individual, to a disk, basically a bul k downl oad of
records. So everything that was in our mainfrane database
woul d be given to themin bulk.

Now, there are problens with that. First of
all, howis a crimnal judge ever going to expunge a
record if you sold tapes and disks all over the country?

Now, other counties do this, but my judges have never
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wanted to do that; and, frankly, the county fathers never
wanted to do it. Wien | had a fight with another entity
in the county, ny comissioners court gave ne $5, 000 and
hired Senator Harris to brief the Attorney General, and we
got a so-called prior determ nation that we do not have to
even bring it before the Attorney CGeneral again about this
bul k downl oad of records

But you're actually putting that in a rule,
because | had a conversation with one of ny colleagues in
anot her county this norning, and she's deluged with all of
these requests. They're very expensive to conply with,
and yet they don't do the job for their requestor because
the day you hand out that disk it's outdated. Wth 52, 000
cases a year, you know, if you hand out a disk and they
don't get another one till the nmonth later or six nonths
| ater when their people that are buying that information,
they're not getting the rest of the case; whereas when
they cone in under a subscriber agreenent they're getting
what happened that day. |It's updated right to that day.

So if the person was acquitted or the DA
dropped the charges, it may still show that pendi ng on
that disk, but it's going to be up to date. |If | had an
expunction order, boom it's gone that day within five
m nut es.

But then if you sold tapes and disks -- one
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of the ones that sued ne was in Florida. Now, how would I
go to Florida and try to get that expunged if -- and we
have hundreds of expungenents now, because people

under stand when you're charged with a crine that's on your
record forever; and as you know, |'msure, you're only
entitled to an expungenent generally speaking if you're
found not guilty or the DA dropped the charges or your
no-billed by the grand jury or whatever; but it is
definitely in your -- or the person's best interest to
cone in and get an expungement because enployers will deny
you, you know, enploynent. Landlords nay deny you an
apartment. Lenders may deny you on credit if you' ve got
any kind of crimnal background. |'ve seen that happen
So that's what the bul k download tal ks to. Yes, Andy.

MR. HARWELL: Just a question. How do you
differentiate the downl oaded record froma paper record if
someone comes into the office during this interimperiod
before it's expunged and buys a paper record, which they
can do because it's an open record? You wouldn't then go
back out to capture that document that had been copi ed and
sold to this individual, would you? How do you see the
di fference there?

MR WLDER That's true. Frankly, you
don't. \Wen the paper record -- again, to paraphrase

Ni xon vs. Warner, there is a common |aw right of access
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because the records of the judiciary have an exenption
under Public Information Act. They are considered to be
open for inspection, but that right is not unlimted, as
that case says. Wwo linmts it? The judges, with the
clerks' participation. So, yes, a paper record, if |
sol d, say, a copy of the indictnment, there's no way that |
coul d physically get that back. W don't know where
that's going, but that doesn't happen that often

What you have there is an ability of, say,
one of these information vendors that's doi ng background
checks for enployers, and if they have a di sk, they've got
that in their possession, it's difficult to get it back
but if | have control of that record -- in other words,
it's much nore -- the capability for a nore w despread
distribution exists with the disk and even out of state
that probably isn't there on the paper record.

Now, ny judges have al ways taken the
attitude that if it was open in the paper file, we could
put it on the web access, again, as long as we kept it in
a controlled way, but | have given each of my judges the
technical ability -- all they've got to do is put an X in
a box if they just can't stand for a particul ar docunent
to be on nmy website, even though it's controlled by, you
know, the subscriber agreenent and a little fee and

what not, they can just X a box and say, "Don't put this on
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there," and we can hide that. That's very easy to do.

What we can't do is go back through the
hundreds of thousands of cases that we've got and do that
on a go-back basis, so | would urge anything that this
committee does, do it on a prospective basis; and, of
course, those counties that have microfilm as Bonnie
Wl brueck and | were discussing, how do you go back and
dig it out of mcrofiln? Now, we're converting all of our
mcrofilmto i mage products where it's essentially a
seam ess system and we're getting off the mcrofilm
because of the limtations. |If the feds cane in and said,
"Ckay, you can't show Social Security numbers in any court
docunent anynore," as | have told them | don't know how
you conply with that if you're using mcrofilmas your
pri mary backup docunent, and if you' ve destroyed the paper
record, that's all you've got. |'msure you-all do that
much nore in the county courts possibly, Andy, than we do
in the district courts.

But essentially the systemthat we have in
pl ace and which this rule pretty nuch tracks, with these
few exceptions, is sonething that will take care of your
probl enms; and in 10 years, other than the ones who want to
try to break the rule and either put the stuff on a free
and open website like the sheriff that we're -- ny |loca

admi ni strative judge was quoted in the paper this norning
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that we have a court order in place, the clerk is ordered
not to allow access to this information, and the status
quo will be maintained. He alluded to the work of this
committee, that he wanted to wait and see what this
committee deci des because that may alter what we do. Now,
| hope that -- did that answer your question, soneone?
Andy, do you have sonet hing el se?

MR. HARWELL: | had one other question. So
you approve the subscriber then that wants to pay the
35-dol I ar fee?

MR WLDER Right.

MR HARWELL: What are the criteria for this
subscriber to be either approved or deni ed access to your
syst enf?

MR. WLDER  Just what you have in your
rule, that basically | have to treat everyone the sane.
Now, | have deni ed one person or one entity access to the
records, and that was the Republic of Texas, and M.

McCl aren that was out here and took hostages out in Wst

Texas, before he got into that -- they're letting himout
of jail. 1'mnot sure why. He threatened ne as well as
other clerks, but he is -- he was sitting in ny office and

wanted to make copies of all the records that | had, and
said, "No, that would be physically inpossible.” He

wanted to set up a copy nmachine in ny office, and | said,
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"Well, we'll be here till you and | are both old and gray
if you expect to make copies of all the records. So, no,
that's unreasonable. |'mnot going to allowit."” Then he
want ed a bul k downl oad of everything, and | disallowed
that because |'mordered not to allowit in my county.

Thirdly, then he said, "Well, | want to hook
onto your online system" and | declined that because they
have a history of msuse of court records, which was
di scussed in various court cases, including N xon vs.
Warner. So on that basis | declined to allow himto have
them and about that tine he decided he would get violent;
and he's, like | said, either out of jail or getting ready
to get out of jail.

So we don't really say, no, you can't have
them but after the fact if | found that they were sonehow
m susing them and we've not -- the only problens |'ve
had, there's been a few over 10 years that wouldn't foll ow
the security rules, and we cut themoff until they decided
to follow our rules

Yes, nmm'am

HONORABLE JANE BLAND: Bottomline, are you
in agreenent with the proposed rule, and if you're not,
can you tell us what areas of disagreenent you have with
the rul e?

MR WLDER: Yes, | will. As | mentioned
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before, 14.5(d)(1), case records other than court created
records. There appears to be a split arrangenent in the
rule. Now, Lisa and | had sone back and forth yesterday
on that. She felt |like we could overcone this if ny
judges wanted to have all the docunents under the
subscri ber agreenent, not just the ones that are not court
created docunents. And to this date that's -- | nean, |
talked to them before | canme down here. That's what they
would like to do

There is a sentence in the | ast paragraph.
In fact, it's the last sentence of 14(e), as in el ephant,
that says that if the judges create a local rule and
you-all -- and the Suprene Court approves it, they cannot
-- at least as | read it, essentially in court include the
court created docunments, so |I'd ask you to take out that
| ast sentence so we could incorporate -- in other words,
we could put the whole file under the protection of the
subscri ber agreenent and, therefore, under the protection
of the judiciary.

CHAI RMAN BABCOCK: Tom are you tal king
about 14.5(e)?

MR WLDER It's the very | ast sentence,
et me get the actual --

M. HOBBS: It's 14.4(e).

MR. WLDER Maybe | msquoted it.
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M5. HOBBS: On the bottom of page three.

MR. WLDER Lisa, do you have it there?

M5. HOBBS: 14.4(e) on page three.

CHAI RVAN BABCOCK: (Okay. Thank you. That's
all | needed. Tom one other question, could you get us a
copy, just a formcopy, sanple copy, of your subscriber
agr eenent ?

MR, WLDER: | have provided that to various
| evel s of staff, but I'll be happy to -- in fact, it's on
ny website, but however the committee would like to have
it, I will be happy to.

CHAI RVAN BABCOCK: Well, we coul d probably
get it fromyour website.

MR WLDER ww.tarrantcounty.com and go
to "web access,"” and that has got a copy of the subscriber
agreenent there.

CHAI RVAN BABCOCK: G eat.

MR. WLDER And that agreenment was witten
by one of our judges. She was the chief of civi
[itigation, Dana Wmack, at the tine she represented ne.
She's now one of ny district judges, and that subscriber
agreenment has worked well. It is adapted by another
agreenment that's on there about if you want web access.

CHAI RVAN BABCOCK: Judge Yel enosky has got a

question, and then after that we're going to take a break.
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And, Tom can you hang around during the break and answer
some questions?

MR WLDER Yes, sir. |'mhere at your
pl easure.

CHAI RVAN BABCOCK: Judge Yel enosky.

HONORABLE STEPHEN YELENOSKY: | just wanted
to ask, a couple of words you used, if you could explain
what you neant by them one was "inproper purpose” that
some people nay have and "m suse."

MR WLDER Yes, sir. That's sonewhat
nebulous. 1'll recite sonmething that apparently happens
inthe fanmly section. Sone of nmy fanmly |aw judges unti
they fully understood the protections of the court order
weren't real happy with the idea of putting these up on
the web because Ms. Jones -- there are actually people in
churches who apparently want to search the divorce records
for menbers of the church and then nake copies of them and
pass them out, especially under the old rules where you
can allege adultery or whatever, and there are -- | guess
we used to call them busy bodies, who will go and try to
find records and go hand themout in the church to
enbarrass peopl e.

There are also political opponents.
Probably the nbst m suse of court records conmes in the

political field. W had an issue in our county on court
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statistics that |I've always closely held, and |I understand
other clerks don't put themout at all, where a chall enger
to a judge, well, he selectively quoted sonme court
statistics off of an internal report that put the judge
that he was running against in a bad light; and

contested himon it and said, "You didn't do this
correctly. You pulled it off the wong line, and
basically it shouldn't have been used in the first place."
That's sort of another debate, but --

HONORABLE STEPHEN YELENOSKY: Well, if we
use that standard, we wouldn't have political campaigns at
all.

MR WLDER | understand. But if | had had
that stuff under the subscriber agreenent that we have,
could control that to some degree. Not entirely. None of
this is fool proof.

HONORABLE STEPHEN YELENOSKY: Well, and
that's nmy concern, is you're controlling it, because
there's clearly discretion there. Anyway, we will get --

MR WLDER It's discretion with the
overvi ew of ny judges who can always overrule it.

HONORABLE STEPHEN YELENOSKY: And as a judge
to be, I"'mstill concerned about it.

CHAI RVAN BABCOCK: Okay. Tom thanks so

much. We're going to take break, and if anybody has got
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questions during the break, this discussion about this
rule is not going to end today, although |I know that the
Court is anxious to get our views. W're going to study
it nmore closely; and we have a subcommttee that has net,
al beit briefly, about it; and we'll get into that after
the break. But we're in recess. Thanks.

(Recess from 10:56 a.m to 11:20 a.m)

CHAI RVAN BABCOCK: (Ckay. Tomis going to
take five minutes. He's going to be on the clock, so
listen attentively, and we'll get the cow bell and the
foghorn when we get to five mnutes. Tom how about it?

MR. WLDER  Thank you, M. Chairman.
Again, the split case record thing would be a real problem
for us to inplenent. | just ask you to | ook at the
verbi age that's in ny document here as to why my judges
after talking to themagain this week woul d prefer that
you just sinply let us inmage the case file and not put it
into two categories of court created docunents and ot her
filings. |If you put the court created docunents, if you
all ow people to put them wi de open on the web, you are
really not offering them protection there.

The date of birth, this would be a rea
chiller. If you restrict the date of birth to the
sensitive data sleet, | mean, other things ought to be on

that sensitive data sheet, since |'mthe one that proposed
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it, but the date of birth is not one of those. You can
find dates of birth a ot of places, but what we use date
of birth for and what, |ike Lockheed, if they're |ooking
into see if sonebody has got a crinminal background,
they're going to use that date of birth as a unique
identifier and sonething to -- you know, we're going to
have 16 whatever person's nanme that they log on for; and
if they have got the date of birth, which they would have
on their application, they're going to be able to use
that. But if we can't display that, that kills the use of
it because they're not going to take the chance that they
m ght pick the wong one and deny themhiring, and I'Il go
into that in nore detail if you want.

The cost of copies, for whatever reason this
popped up in the draft rule. W' ve always taken the
position that since we have an exenption under 552 of the
Gover nment Code, which is the Public Information Act, the
records nmaintained by and for the judiciary, that we then
shoul d not be subject to the cost schedule that's nandated
in that particular statute. That has al ways held up
If -- right now !l get 35 cents a copy, which is based upon
a workflow study and it's based upon other statutes that
allow nme to charge that. Oher counties get different
amount s based upon what their costs are. | cannot get

nore than what ny actual costs are.
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This would be a hit of $150,000 a year to ny
county. M conm ssioners would go crazy, and | can tel
you what we spend for that, if you -- you know, what we
use that noney for. So if you'd please consider deleting
that as far as mandating what a -- it essentially would be
only 12 cents if we use the GSA cost schedul e.

That copy fee, we do not charge a copy fee
on our web access, just when they conme to the courthouse
to nmake paper copies, but the way | read it you would even
be restricting what we do at the courthouse on that. So
those few of -- oh, and one last thing, the Fam |y Code
proceedi ngs, currently your rule would prohibit the
display of any fanmily court case on a website, even one
with a subscriber agreenent as we have.

Now, | don't personally think that's fair to
the famly Bar. Harris County has problens with that; and
| know ny coll eague, visiting with the chair yesterday,
and | would sinply ask you to reconsider that because,
after all, they can cone to the courthouse and | ook at
that paper file; and if you keep it under -- if you make
the whole file subject to a subscriber agreenment, which
ri ght now you've got this split situation, then you afford
yourself to be covered under the doctrine of practica
obscurity where they have sone costs and sone barriers to

junp over just like they would if they had to come to the
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court house.

So with that, | appreciate you |istening.
If the chair wants to entertain any other questions, |
wi |l be happy to answer it.

CHAI RVMAN BABCOCK: Thanks very nuch. As |
said before, we're not done with this by a I ong shot, so
we' |l have plenty of additional opportunity to tal k about
it. The phrase "practical obscurity" I'mglad to see has
now been turned into a doctrine as of --

MR. WLDER  Theory, theory. Thanks, M.
Chair.

CHAI RVAN BABCOCK:  You're wel cone. Thanks
very much for comng and talking to us. Qur subcommttee
on this is the subcommittee on judicial admnistration
whi ch M ke Hatchell chairs, and consists before today of
Ral ph Duggi ns, Sarah Duncan, Tom Gray, and Stephen Ti pps.
We' ve had a coupl e of people who have asked to be included
for the purposes of this rule, and they all bring great
expertise to us, so | think it would be appropriate to add
Al ex Al bright, Bonnie Wl brueck, and Andy Harwel |, al
whom have got practical experience on this.

In Hatchell's absence, Ral ph and Stephen and
| have had two mi ni subconmittee di scussions about this
rule, and I think it night be helpful if we just throw out

a few things that we see as a practical matter, if it's

CSR



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

D Loi s Jones,
(512) 751-2618

12062

all right if I can go first.

The one issue | see right off the bat is
that there is no cross-reference or no attenpt to blend
this rule with 76a. There are different definitions for
what a court record is, and it seems to ne -- and, of
course, as we all know, 76a was a highly negotiated, if
that's the right word, rule that a special commttee spent
alot of tinme working on. It may or may not need
revisions, but in any event it needs to be harnonized with
this rule, and right now there are certainly conflicts
that |1 can see

| also see that, as often happens, you get
peopl e working on rules and they try to solve al
problens. |'mnot sure granting inmunity in arule is
somet hing that is necessarily within the rul e-nmaking
authority, but Rule 14.9 of this proposed rule purports to
grant immunity to Bonnie and Andy, and, nice try, but I'm
not so sure that --

M5. WOLBRUECK: And the problemwi th that

CHAI RVAN BABCOCK: \Well, you can fight hard
for it in the subconmittee, but | would have concerns
about that. There -- you know, having specific sanctions
inarule, we've talked about that a lot in the context of

other rules. W seemto have a | ot of sanctions
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availability to judges if they want to use sanctions, and
| don't know about adding that.

And there are, as people have said to ne on
the break, a nunber of First Amendnent issues that are al
over this rule, and | think we're going to have to study
it very carefully to nake sure that we do it in a way that
is constitutional and, nore inportantly, that the record
that we create, because it will probably be on sone of
this a conpelling needs standard, specifically if we try
to restrict the use of public documents. W're going to
have to cone up with a conpelling need to justify that,
and we need to keep that in mnd as we go through. But
those were just sonme of the basic general ideas that
struck me as | was reading it; and, Stephen, as the person
that has the | east amount of hair on our subconmittee,
will go next.

MR TIPPS: Don't know what | did to earn
that. | just have -- | nean, | will just add one thing to
your list. The one thing that is not clear to nme about
this rule was the reference in | think it's 14.5(d)(2)(c),
which is the listing of specific types of records that are
to be excluded fromrenote access by the general public.
The third one is "statenments of reasons for defendant
stipulations, including any attachnments thereto." 1 have

no i dea what that is. And | doubt that anybody --
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CHAI RMAN BABCOCK: Lisa says that's crinina
| anguage.

MR TIPPS: ©h, okay. Well --

MS. HOBBS: In the recommendation fromthe
subcommittee to the Texas Judicial Council that was clear
and then sonehow it was just kind of a typo that didn't
get clarified in the actual recommendati on fromthe Texas
Judicial Council to the Court.

MR, TIPPS: That clarifies that, and then
one of the issues that we had di scussed in our many
t el ephone neetings concerns this notion of creating a
sensitive data formfor each case that would contain the
data that we're nost interested in protecting, and Ral ph
and | both had expressed some concerns about whether that
was a good idea in that we woul d be putting sensitive data
inaplace, in aformthat if it did get out that could
create real problems, but | visited with M. Lenon about
that fromthe Harris County district clerk's office at the
break, and he indicated to me that he felt that as far as
the Harris County district clerk's office goes that a form
like that could be adequately protected, but | think that
that's obviously sonething that we would want to give
close attention to.

CHAl RVAN BABCOCK:  Okay. Ral ph.

MR DUGE NS: | would pick up right where
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Stephen left off and say that | know that Tom says -- Tom
you think that this can be adequately protected by a
firewall or some sort of security neasure, but | just
think it's really a knee-jerk reaction to this is that
that's placing on a nodemor a way to get this out so
easily by conputer all the sensitive personal information
that if sonmebody can hack into the -- into it or a nmenber
of the staff nmekes an error, sonehow it gets it in the
wong form that we're just inviting problens. And that's
just, as | said, was one of our initial reactions.

MR, WLDER It would never even be in the
sane dat abase

MR DUGENS: But it would be in an
el ectroni ¢ dat abase.

MR WLDER W would have to scan it in
order to keep it for -- you know, in case the paper burned
up or whatever, but that would be -- you can have
different areas that there wouldn't even be a pathway into
t hat .

MR. DUGE NS: But sonebody coul d easily put
it in the wong database or if they did retrieve it from
the dat abase then it can just be transferred on and on and
on. |I'mjust saying it's a concern that | have.

MR WLDER. And | understand you want to

pl ay devil's advocate with that because that's a good way
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to doit, to get it out on the table. W're used to

handl ing things |ike adoptions, for instance. |In all the
years |'ve been there and all the years before no adoption
record -- even though we archive those, no adoption record
has ever been rel eased accidentally or otherw se, or we've
never been hacked into, and it absolutely can be
technically done to sequester that information that is not
to be dissemnated to the public.

MR. DUGA NS: kay. Well, that was one of
the i ssues we shared. Also, it seens to me the way that
in the definitions are done in 14.2 that it includes notes
of a judge, and | don't think that that's -- if I'm
interpreting it correctly, in nmy view it should not
include a judge's notes taken at a bench trial or any
hearing or oral argument, whatever. Because it's so
broadly witten.

And then | think the 14.4(b) where we -- you
speak of what you call a user agreenent, in ny viewthat
ought to be standardi zed because if you're going to have a
different user agreenent for each county, we're going to
have probl ens, and there ought to be sonething in there
about what's called scraping -- | know Anne wil |
understand that -- where comrercial users can use a
spi der, what's sonetines called a spider or robotic search

tool, to ping databases constantly to | ook for some
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celebrity's nane or sone high profile person and just pick
up on some piece of information that may have been filed
or put in a court file that day; and | think these use
agreenments ought to preclude that type of use; and in ny
own view, we ought to try to standardize it and limt
commercial use of this. Those were sone of nmy observe --
wel |, they were our observations, | think

CHAI RVAN BABCOCK: (Ckay. Great. Yeah,
Bonnie. Sorry.

M5. WOLBRUECK: That's okay. |'Il just make
a general statenent regarding this. First of all, | know
that the conmittee realizes this, but | need to voice it
anyway. The clerks take their responsibility as
custodi ans of the record very seriously and -- but because
of that, | really think a rule is necessary. You mnust
understand that these decisions right now are bei ng made
on a county by county basis, and | think that it's very
i nportant that when we're addressing privacy issues al ong
with public issues that the Court really take a hard | ook
at this and nake a determnination so that clerks know
exactly how we need to take care of those court records
that we have

I know that over 15 years ago when | had a
gentl eman walk in ny office one day that wanted copies of

all of ny divorces because he was going to set up a dating
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service, | knew then that we would probably have sone
concerns over privacy issues, but -- and, you know, we're
still dealing with trying to determ ne, you know, what to

give to people and possibly what not to rel ease.

So just so that everybody here realizes that
clerks have sone issues with this, differing opinions
t hroughout that state on how to handle it. Many of that
has to do with personal reasons, other reasons, but the
poi nt being that a rule needs to be determ ned so that
clerks in the state know exactly how we handl e these court
records.

CHAI RVAN BABCOCK: Ckay. Buddy.

MR LON One of the things, a lot of the
| awyers don't even think of adm nistrative rules. You
know, we've had adm nistrative rules, and | see | awyers
that don't even know about them Okay. Now, we quite
often enter into confidentiality agreenents where, you
know, you can't file -- you mark sonething confidentia
and then, you know, you do that. So we would have to tie
it in, as you say, to 76a because if the lawers don't
know about it then they're certainly not going to
incorporate this in their confidentiality agreenent for
sonme procedure. So sone way we need to tie it in or make
reference to it in 76a. | don't know how, but we need to

not overlook the fact that a ot of lawers won't even
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know about it because it's not in the rules.

CHAI RVAN BABCOCK:  Yeah. There are sone
huge policy decisions. Are you going to have one system
for paper records and another system conpletely different
system for electronic records, and if so, what are your
standards? It's a pretty neaty issue. David Peeples.

HONORABLE DAVI D PEEPLES: Could | ask M.
Wl der howthis works. If I'mat ny conputer in my hone
mles away from Tarrant County, and let's say the nane
Thomas Wlder is in a lawsuit somewhere that if | wal ked
into Tarrant County, | could look that up

MR, WLDER  Yes.

HONCRABLE DAVI D PEEPLES: And if | wal ked in
| could get it in paper, and ny question is can | get it
from San Antonio wi thout coning to Tarrant County? As |
understand it, 1've got to pay you-all sone noney and
becone a subscriber and then | could search the Tarrant
County records; is that right?

MR WLDER If you were, say, in Houston
yes, sir, that's how you would have to do it. |If you cane
to Tarrant County, you could look it up on the free
conput er.

HONORABLE DAVI D PEEPLES: So the subscri ber
is just a way that | froma renpote position could do what

| could do if | was in Fort Wbrth.
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MR WLDER  Yes.

HONORABLE DAVI D PEEPLES: If | was doing a
search on Google or sonething and | put your nane in,
"Thomas Wlder," will it show that there is something in
Tarrant County?

MR WLDER:  No.

HONORABLE DAVI D PEEPLES: Ckay. So a
subscri ber agreenent nmekes it off the web, so to speak

MR. WLDER Yes, exactly. It's
sequestered. You cone in through a door, and you coul dn't
go to any of the search engines and utilize themto find
so-and-so has got court cases in Tarrant County.

MR. G LSTRAP: But, Tom | think you also
nentioned you can't text search your docunents.

HONORABLE DAVI D PEEPLES: Sane thing.

MR. WLDER Exactly. This was simlar to
what Ral ph was tal ki ng about about this ping issue. You
can't ping our system and any conpetent security
operation can set that up that way. You may not do a text
search where you enter in "Gve me every case that has the
phrase ' Social Security' init." You can't search it that
way.

MR ORSINGER If | could foll ow up on what
Davi d Peeples just said, it's not just the |licensing or

subscri ber agreement that stops it from being on Googl e.
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If | understood our discussion, Tom that just technically
the data is in visual files --

MR. WLDER Yes, sir.

MR ORSINGER -- and it is not susceptible
to electronic search by a renote conputer. So it's just
technically inpossible --

MR WLDER It's technically inpossible.

MR ORSINGER -- for it to be, quote, on
the internet. You have to sign onto the system and then
use an indexing system |l ooking for a nane that you know,
and then that's only going to be one of the litigants.
It's not a nane that appears in a judgnment or a pleading.

MR WLDER: That's correct. It's only the
party -- you nmust search by party nane or the case nunber,
or on crimnal cases you can enter our |ocal CID nunber if
you happen to know it.

CHAI RVMAN BABCOCK: Paul a, did you have a
question? Paul a.

MS. SWEENEY: | have a real concern about
the phil osophical direction that we're going to take on
this. Are we at sone point going to discuss the
underlying idea of do we have freedomto access these
records or not? Because |'mvery concerned here that we
have gat ekeepers protecting records fromthe public as a

threshold when they're records of our court proceedings.
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So what's the chair's direction on that?

CHAI RVAN BABCOCK: Well, it's -- | have no
direction, but | do have the Court's transmttal letter,
and Justice Hecht and | were tal king about it this
nmorning, and the transmittal letter suggests that we ought
to look at it structurally given the fact that this other
committee has spent an enornous anount of time, had six
public hearings, et cetera, et cetera. M comrent,
per haps foreshadowi ng yours, was it will be a cold day in
hel | when this commttee doesn't weigh in on policy
consi derations, but anyway, | think we'll have a fair and
open di scussion of it. Judge Yel enosky.

HONORABLE STEPHEN YELENOSKY: Just an
observation, given the tine franme in which we usually
work, | don't think we should assune that the technol ogy
as it is nowis howtechnology will always be, and if
we're going to do this over a period of tine it night be
good to assune that just about anything is technol ogically
possi bl e or may be.

CHAI RVAN BABCOCK:  Yeah. Andy.

MR. HARWELL: Do we all agree at |east, or
maybe not, that if a record is open to the public in the
clerk's office then that record should al so be open to the
public through the internet or if soneone wal ks in and

pulls it up in the office? | mean, are we going to
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differentiate between what is a public record over the

i nternet versus what cones into the office? And that goes

back to what you're saying. | nean, | --
CHAI RVAN BABCOCK: | think there's been a
huge debate about that. |If you look through these papers,

the report of the conmittee, that there was a | ot of

di scussion; and this doctrine of practical obscurity, this
phrase maybe, is that if it's in the clerk's office, yeah
it's there, it's public; but nobody can get to it or very
few people can get to it. But if you put it on the
internet, | mean, it truly is accessible; and you' ve got
to think about what you're nmaking truly accessible.
There's a big argunent that one can have on either side of
that, but | don't think you would get a consensus if you
went around the roomtoday on whether if it's public in
paper it ought to be public electronically.

MR HARWELL: Can | also add --

CHAI RVAN BABCOCK:  Sure.

MR. HARWELL: There are also in the county
clerks, not the district clerks, but the county clerks,
we're having to deal with these sane issues on the | and
records side with the title conpanies, and so it might be
good if maybe we | ooked at how that's progressing, too,
because | knowin title conpanies there's a |ot of work

being done in other states with these issues as well
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CHAI RVAN BABCOCK:  Yeah. Yeah. And this
report talks about a lot of issues, maybe not as
conpr ehensi ve as you know it. Buddy and then Richard

MR LOWN Chip, would they have sone system
like right now you can go down and you tell them "I want
to see the records in Jones vs. Smith," and the clerks
will get them Sonebody that goes to the courthouse,
they're not records like that anynore. Can they go down
and say, "I want to see the records," and can they sit
down at sonething and draw them up right there?

MR. G LSTRAP: They've got a terninal
There's a ternminal that's open then.

MR LOWN So if they can do that, we're not
depriving themof anything they have now. It's just to
add sonmething to it, as | understand it. |Is that the
way - -

CHAI RVAN BABCOCK: Ri chard.

MR. ORSINGER On the mechanical side of it,
| don't want to stop any kind of philosophical debate
here, but, you know, we already have -- | mean, there is
no increnental cost to people coning into the district
clerk's office and asking for a file because the office
has got to be open during business hours and it's got a
| ot of enployees and it's got tables and chairs and

everything, but if we're going to inplement a renote
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electronic systemthat requires software to be designed
and maintained, there is a cost that's an additional cost.

And so it seens to nme |ike we have to ask
ourselves on a county by county basis or on a statew de
basis how nuch are we willing to pay to make this
i nformati on nore accessi ble renotely and autonatically,
and shoul d we rmake the user of that easy access pay its
own way, and that's what's -- | think that's what effort
has been nade in Tarrant County to try to nake it pay its
own way, and | think we'll get around to that at sone
poi nt because sone proposals are, well, since we have an
obligation to nake these records available to the public,
let's just nmake them available to the public on the
i nternet w thout recognizing that we're tal ki ng about
hundreds or maybe even mllions of dollars to make that
happen.

CHAI RVMAN BABCOCK:  Yeah. Justice Hecht.

HONORABLE NATHAN HECHT: To be -- to clarify
alittle bit, the -- please keep in mnd in tal king about
the policy decisions, because they are very difficult and
they involve a lot of different conpeting interests, that
this is not the first group to have tal ked about those;
and so if we don't look at the work that's al ready been
done and consider all the argunents, because | assure you

that in various forns all over the country people have
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argued that -- these issues very vehenently. | think it's
nost hel pful at this point in that process for this
conmmittee to go through those articles and add to them or
comment on themor put your two cents in because there's
ongoi ng debate; and even the rule that's adopted in the
short termis not going to be the end of the matter
because technology is changing and the interests are
perceived differently as tine passes.

But the other thing that this committee
could add to the discussion that has not been | ooked at as
carefully as this conmmittee is capable of is the mechanics
of how any rule is going to get done and specifically
whet her Tarrant County is -- and Harris County are
i ndicative of Morris County and Trinity County and Cameron
County. We have 254 of them and whether -- howthis is
going to roll out on a statew de basis with | awyers
practicing different places different ways and that kind
of conplexity that has to be the inplenentation of the
policy.

So I'mnot trying to -- the Court tal ked
about this, and we knew we couldn't di scourage you from
| ooking at the policy issue, and there wasn't any point in
trying, but at the sane tinme don't |ose sight of the fact
that you're one group out of scores that are tal king about

this, and -- but you're only one group out of one that's
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tal ki ng about, or maybe two, that's tal king about
i mpl enent ati on.

CHAI RVAN BABCOCK:  Yeah, Paul a.

V5. SWEENEY: Well, all right. Looking at
the mechanics of it, on the letter fromPolly Jackson
Spencer to nenbers of the Texas Judicial Council, under

alternative two, which is "Mdified renpte access,"” "Pl ace
the following Iimtations on renote public access."

No. 3, "Regardl ess of whether a subscriber
type systemis in place the follow ng case records shoul d
be excluded fromrenote access: A, nedical, psychol ogic,
or psychiatric records including any expert reports based
on nedi cal, psychologic, or psychiatric records.”

You just closed the file on all nalpractice
cases as to the nuts of the case, because all reports from
all the experts are going to be based on nedi cal
psychol ogi cal, or psychiatric records. Ditto nost product
liability cases where causation is in question and the
i ssue is whether Drug A caused Disease B and all of the
experts opi ne based on the records. So, and | ooking at
the list of the folks on this conmittee, | don't see any
trial lawers, so maybe they just didn't think about that
or maybe it didn't matter to them but that's the very
heart of a |l ot of these cases that go to public safety.

If a drug is killing people and the testinmony establishes
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it or doesn't, | don't see why you would exclude all of
those expert reports just because they're based on nedica
-- underlying nmedical records.

CHAI RVAN BABCOCK: By the way, we invited
Judge Spencer, who was the chair of the commttee that
studied this, to attend today's neeting. She wasn't able
to just only because we gave her such late notice, but I
expect that she will be at future neetings and can give us
the benefit of what their committee did, and sonebody said
to ne during the break that they felt di sadvantaged when
tal ki ng about what the Janmamil conmittee did because they
didn't really have a good sense of what the Janmuil
conmmittee would -- what they considered, where they were
coming from W had sone trial |lawers on the Jamai
committee, but probably not enough appellate |l awers. So
she I"'msure will be here, as will | think Elizabeth Kilgo
was the staff person that worked on this, so we'll get the
benefit of that.

But this is obviously a very inportant
issue, and we'll -- you know, we'll have a full discussion
about it, all aspects of it, but Justice Hecht's point is,
you know, in terns of howthis thing is going to work
we're certainly the last |ine of defense on that other
than the Court, so we need to pay careful attention to it.

Har vey.
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HONCRABLE HARVEY BROMN:  Since this has been
studied a lot, it seems to ne there is sonme overl ap
bet ween the nechani sns and naybe constitutional questions.
If there's sone article that some of us could ook at to
get a better sense of that overlap |I think that would be
hel pful , because | think some of us have the initia
reaction of "Boy, there is sone real First Amendnent

problens,” and to draw those lines | think it would be
hel pful to know what those problens are.

CHAI RVAN BABCOCK:  Yeah. The report itself
has citations to it.

HONORABLE HARVEY BROWN:  Ckay.

CHAI RVAN BABCOCK:  But | know t he Federa
systemissued a fairly lengthy report that has a
bi bl i ography, so that would be a good place to start.
Al ex.

PROFESSOR ALBRI GHT:  Erni e Young and Toni
Reese fromthe University of Texas faculty were on these
conmmittees, and they're not in Austin this year, but |
just drafted an e-nmail. [1'mgoing to talk to them and see
if they have anything like that that night be hel pful to
us.

CHAI RVAN BABCOCK: | f you get some resource
material, just let Angie know so we that can | et everybody

know i f they want to study on it.
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PROFESSOR ALBRI GHT: Ri ght, uh-huh.

CHAI RVAN BABCOCK: That woul d be great.
Li sa.

MS. HOBBS: | wanted to add too is that --
and | know it's been said, but just to reiterate one nore
time, is nost of the recommendations are not changing the
access that you have at the courthouse. Mst of the
recomendations just cone into play -- or the nore
controversi al recommendations just conme into play when you
then nake records that are available at the courthouse
avail able on the internet, or online actually. Not really
on the internet but online, and so | think that's kind of
i nportant to keep in the back of your mind as you | ook
through all the material, is that when are we
di stingui shing between sonething that's avail able at the
court house and then sonething electronically avail abl e,
and the rule is meant to give nore access to records, but
then to just nake that access protect people's privacy
interests as well.

CHAI RVMAN BABCOCK: Okay. Anynore
prelimnary thoughts about this? Yeah. Justice Gaultney.

HONORABLE DAVI D GAULTNEY: Just so | can
under stand what our charge is, there is a draft rule
attached to this material. Are we supposed to begin with

this, because the letter itself that Paula was referring

CSR



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

D Loi s Jones,
(512) 751-2618

12081

to of July 16th is a nuch broader referral than just a
draft rule, as | read it?

CHAI RVAN BABCOCK: Wl --

HONORABLE DAVI D GAULTNEY: | can go through
the draft rule, and | have concerns. Sonme of themare the
broadness of the definition of case record, for exanple.
I"mjust trying to get a feel for where this committee is
goi ng on that.

CHAI RVAN BABCOCK: If you'll |l ook at Lisa's
letter of November 2nd, and obviously it could be subject
to amendnment at any tine, "The Court requests that the
subcommittee on the rules of judicial adm nistration
consi der the nechanics of the proposed rule, assuning the
Court adopts the policy recomendations of the Judicia
Council and presents the rule with any recommendations to
the full conmmittee." That is what | take our charge to
be.

That, as Paul a pointed out, you can hardly
tal k about nechanics without getting into policy, even if
you were inclined to draw a hard line. |It's al nost
i npossi ble to do, but, you know, this committee has strong
vi ews, as some of you have already been expressed about
these issues, and we do want to obviously recomrend a rule
that's constitutional. W don't want to reconmend to the

Court that they inplenment sonething that works great but
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is going to get struck down by a Federal court in Austin.

MR ORSI NGER:  Chi p?

CHAI RVAN BABCOCK:  Yeah

MR ORSINGER. [I'ma little concerned about
what resources we have available to estimate the costs
associated with different proposals. Has any standing
committee or court administration body eval uated what
ki nds of proposals would have -- what kinds of costs
associated with it or are we just going to be guessing at
that oursel ves?

CHAI RVAN BABCOCK: Lisa, are we going to be
guessi ng?

M5. HOBBS: Well, the rule only cones into
play if a county or district court clerk decides to have
their records available online. So it's not a rule that
requires a county or a district court to put their records
online. It just says if you do, here are the guidelines
that you should follow. So that's kind of the initia
standpoint, is we're not forcing any county -- the rule
woul d not force any counties to put noney into a system
that would allow their records to be avail able online.

MR. ORSINGER Wyuld the rule purport to say
you either can or cannot charge a fee for this service
that you offer?

M5. HOBBS: My understanding, and | did sit
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through sonme but not all of the subcommttee public
hearing, my understanding is we wanted to | eave that as
much to the local entity as we could and so that they
could make that call and they have -- some have systens in
pl ace, sonme don't, and that we would only reference the
Governnment Code as a way of stating that you can fund this
however the Legislature allows you to fund it, and | guess
we were not -- in trying to make our rule as broad as the
Legi sl ature allows you to do sonething, we nmay have gotten
too specific, and maybe that rule should be nmore broad to
nmake that clear. But the Legislature does step in, |
believe, in some situations and tell counties -- or |I'm
not exactly sure how it works, but I'msure that M.

W der would, and put sone limtations on fees that you
can charge and for various things that you inplement.

CHAI RVAN BABCOCK:  Buddy.

MR. LON Chip, they' ve always been able to
charge for copies or costs. Could this be considered |ike
a copy? In other words, even though it's not a paper
it's a copy electronically, and |I've never heard of a case
that was struck down to be unconstitutional because of the
cost of the nmaking a, you know, copy or producing it or
sonmet hing. Maybe there is such a case, but that's
certainly not ny field, though.

HONCRABLE NATHAN HECHT: But on this -- |
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nean, this is a good illustration. On this issue, this
committee might make -- mght want to nake its views known
on whether it's a good idea generally speaking for |awers
to have to pay to get to this or not. But that's not
going to -- you know, neither this group nor the Court can
force the counties to spend noney on this to fund it. W
don't know if there will be state funding, so that -- in
answer to Richard's question, that's just a whole set of

i ssues over here that, again, are sort of off our table,
but if you were interested in exploring it like Tarrant
County has been or Harris County, then this is the way you
have to go about it.

MR, ORSINGER Well, if we were to get
through the phil osophical part and want to get about the
busi ness the Court wants us to attend to and if we put the
financial part of it off the table, too, then what is it
we're really considering?

HONORABLE NATHAN HECHT: Weéll, we're
considering howthis is going -- howthis is going to
wor k, just the mechanics of the service that Tom has begun
to describe and then is described in the rules, the
several questions that people have rai sed al ready about
imunity or about this and that procedural in the rule.
This committee needs to |l ook at that as well as, as | say,

comment on do we think access shoul d be broader, narrower;
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1 but keep in mnd that we have no nmandate to do this, so

2 that if we decide we think certain kinds of records should
3 be available, there is still no requirenent that Kennedy
4 County nake them available if they don't have any noney

5 and they don't want to do it.

6 MR ORSINGER Well, if I can just finish,
7 the Judicial Committee on Information Technol ogy, which

8 sat in on sone when we were -- when the committee was

9 consi dering what to recomend, we had a | ot of industry
10 i nformati on about what different information access

11 alternatives were avail able and the cost associated with
12 them and whet her they woul d be provided by the governnent
13 or whether they would be provided by soneone who had a

14 license fromthe governnent or whatever, and |I'mhaving a
15 hard time seeing how we're going to be able to grapple

16 with what -- you know, is it -- his county, for exanple,
17 has deci ded you can only get an inmage. You cannot get

18 digital information; you can only get an inmage.

19 If we were to say we want the rule to
20 provi de that you can get digital information about the

21 content of the docunent, we won't have any idea what that

22 woul d cost, and I'mwondering if the counties will even
23 care what we say. | nean --
24 HONORABLE NATHAN HECHT: Well, the -- they

25 care, as Bonnie says, to this point, which is now they're
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of f doing their own thing. Each county clerk and district
clerk, they have been working on this independently,
soneti nes together, and they have decided to do different
things. The local judges are telling the clerks, "Do
this, don't do this. This is a good idea. Don't do
that,” and it's far enough along, plus we have the
Federal -- we have everything that's going on in the
Federal systemright beside us that it's tinme to say,
okay, you can't put -- take the famly context, you can't
put famly pleadings on the internet that have people's
Soci al Security nunbers and honme addresses.

CHAI RMAN BABCOCK: Found a way right to his
heart, didn't you?

HONORABLE NATHAN HECHT: Digitally or any
other way. |If that information has to be disclosed in
pl eadi ngs because of statutes then we have to either find
a way around that or else you can't disclose that. So the
concerns are now that this is going forward w t hout any
attenpt to organize it or to control it, it's time to
begin to conme in and say, "Okay, you can do this, you can
do this, you can do this, but you can't do that.” On the
other hand, to say that you nust do sonething that costs
noney, obviously we have no authority to do that.

CHAI RVAN BABCOCK: We're not going to stop

the debate, but we do have an honored guest who wants to
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address us briefly on a totally different topic. Most of
you know Edwardo Rodriguez, who is the President-Elect of
the Bar. And, Edwardo, | know you want to talk a little
bit about the referendum so now s your tine.

MR. RODRI GUEZ: Thank you. First of all,
want to thank all of you for -- on behalf of the | awers
in Texas for the time that you-all take to participate and
hel p the Suprene Court and help all of us through your
work. It's -- | know that everyone does it because of
your sense of professionalism but | just want you to know
that | and the State Bar of Texas and the | awers of Texas
appreciate the tinme that you' ve done that.

Secondl y, probably the npst inportant thing,
unch is out there; but the third thing | want to rem nd
you-all is Sunday night is the end of electronic voting on
the referendum | got a report this nmorning that we've
got about 9,500 people have voted electronically so far.
Those of you that have not voted yet, please do so before
Sunday. Those of you that have firns, during the |unch
hour contact sonmebody back at your firmto send out an
e-mail to everybody that's there. W really would
appreci ate as many people voting electronically as
possible. It would be a cost savings to the Bar, and it's
the first tinme that we've been able to use this process,

and we want to see how it proceeds.
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1 W' re planning on asking the Suprene Court
2 to allow us to vote electronically for the presidentia

3 el ections next year, so | would just rem nd you that the
4 referendumis out there and we need to see if as nmany

5 peopl e can vote electronically. And the cutoff is Sunday
6 night, so after that we wait a period of time, and those
7 peopl e that have not voted electronically will get paper
8 ballots and will have 30 days to return them and we will
9 know the results sonetinme around Christmas tine, around
10 the 20th of Decenber and so forth. That's what | wanted
11 to ask you-all, and | appreciate your tine.

12 CHAI RVAN BABCOCK: Thanks, Edwardo. You
13 neant president of the State Bar, right, that presidentia
14 el ection?

15 MR RODRI GUEZ: Yes, sir. W don't have the
16 ot her one next year. Thank you-all

17 CHAI RVAN BABCOCK:  You bet. Al right.

18 Back to the fight. Bonnie, you wanted to say sonething?
19 M5. WOLBRUECK: | just wanted to comment.
20 |"msure that everybody here knows it, but every tinme the
21 Legi sl ature has net over the last couple of sessions they
22 have proposed a uniformlegislation regarding our entire
23 records, and a bill passed during the |ast session
24 regarding crimnal records, so this is an ongoi ng issue
25 with the Legislature, and with that session comi ng up
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1 again in the very near future |'m sure that additiona

2 bills will be filed again. | only state that as, you

3 know, | would hope that the Court could nake sone

4 decisions as tinmely as possible and not have it

5 pi eceneal ed by the Legislature, which is going to happen
6 CHAI RMAN BABCOCK: Andy had his hand up

7 first, and then Buddy and Carl, and then you, Frank.

8 MR. HARWELL: This is kind of addressing

9 what Buddy and Richard were tal king about. The fee for
10 digital record or an inmge, in other words, you want to
11 download it to your conputer. |I'mon the |egislative

12 committee for the Association of County and District

13 Clerks, and we're neeting next week to talk about a fee
14 that could be charged, and right nowit's been thrown

15 around -- nothing has been voted on or anything -- it's up
16 to 2 cents per image. | don't know if you-all have heard
17 about that or not, that it could be up to 2 cents per

18 i mage on that fee

19 The other thing is about tal king about

20 paying for this. You know, this is not too much unlike
21 the Texas Online where if an attorney wants to file they
22 pay an additional fee to go through Texas Online that's
23 totally separate fromthe clerk

24 And then the last point | wanted to neke is
25 that the county clerks do have a dedicated fee that is
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charged that's a $5 records nmanagenent fee; and | know
Bonni e, you and Tom and the district clerks probably tried
to work on a fee that's get paid. Right now we charge a
records nanagenent fee on the court which is com ngled
with the district clerk, and that's used at the expense of
the commi ssioner's court.

MR. WLDER But they don't give us the
noney.

MR. HARWELL: Maybe there's a way that can
be dealt with and pay for these kind of activities.

CHAI RVAN BABCOCK:  Buddy.

MR. LON Chip, back to Richard' s point and
Justice Hecht, we can't tell somebody what to charge, but
the problemif we don't do sonething, they say, "You're
allowed to do this, do this, do this," but we don't tel
themthey're allowed to nake a reasonable charge. Sone of
the clerks may think they can't. So we have to at | east
all ow themor put sonething in there. Not how much, but a
reasonabl e charge, and it mght be different for each
clerk, but I think we do have to address that because you
tell sonebody what they can do, what they can do, what
they can do, and you don't say that, | think it's
m sl eadi ng.

CHAI RVMAN BABCOCK:  Carll

MR HAMLTON: In Polly Spencer's letter
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there are two alternative approaches, and we have only a
rule apparently for alternative two. Does that mean that
we are not to consider alternative one at all?

M5. HOBBS: Polly was on the -- or Judge
Spencer was on the subcommittee that held the public
hearings, and the subcommttee was divided on option one
and option two, so they -- instead of deciding, because
they couldn't, they just recomended to the Texas Judicia
Council that a separate -- that's the nmain body that
recomends policy things to the Court. They |ooked at
both of the two recomendations and they voted 16 to 3 to
go with the option two, | believe, which is why the rule
is only witten under one option

So the subcomrittee was split. It went to
the Judicial Council. The Judicial Council voted, and
they voted 16 to 3 in the way the rule was witten.

MR HAMLTON: So we don't need to worry
about alternative one then.

HONORABLE NATHAN HECHT: Well, for exanple,
this coomittee could say 20 to 4, you could take a vote
and say that "W think alternative one should be pursued;
however, we recogni ze the Judicial Council is reconmending
alternative two; and now with respect to how that
operates, if you're going to go that way, you should do

this, this, this, this."
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CHAI RMAN BABCOCK: Richard, do you have
anyt hi ng el se?

MR ORSINGER Well, | just wanted to say
this may not be a factor, but we struggled through
something like this when we were trying to get the courts
of appeals to put their opinions online free of charge,
and | remenber in particular talking to the chief justice
of the EIl Paso court of appeals, and they nmade over a
hundred t housand dollars a year selling copies of their
opi nions and were going to have to let tw staff attorneys
go, and bl ah-bl ah-blah. They finally went down and fi xed
that in the Legislature, and |I think they got an
appropriation to make up for that | ost revenue, but |
don't know whether copies is a revenue itemat the tria
court level or not. |Is it, Bonnie?

MS. WOLBRUECK: Yes, it is.

MR. ORSINGER Ckay. So as long as it is
optional with the county they can decide if they want to
give that revenue up or whatever, but that was a stunbling
bl ock for probably at least three years to try to get the
courts of appeals to voluntarily nake their opinions
avail able for free on the internet.

CHAI RVAN BABCOCK: Judge Yel enosky.

HONORABLE STEPHEN YELENOSKY: Wth regard to

the cost issue, | don't knowif it was Carl or Richard,
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sonebody said earlier they didn't see where there would be
any objection to that, and in general | would agree, but
it could be costs wouldn't raise any constitutiona
problem but to the extent there is a required subscriber
system and to the extent online access raises
constitutional questions, | do think that nethod of
charging does raise a constitutional issue because the
stated purpose in effect is to create a barrier, not
exclusively to raise revenue, and we heard that here
today, that the purpose of the subscriber systemis to
keep certain people or people with certain purposes from
using it.

So | do think that takes it out of the realm
of sinply being a recouping of costs and would be simlar
to saying perhaps, w thout prejudging the question, that
with regard to an open records request, "Well, you only
want one page, but to get that one page you have to be a
subscriber, and that costs X per nonth."

CHAI RVAN BABCOCK: Justice Jenni ngs.

HONORABLE TERRY JENNINGS: In regard to sone
of these coments about cost and so forth, ny
under standi ng of the rule that we're tal ki ng about, what
we're really talking about is renpte access; and to ne
renote access is a service that a county can on its own

make available to the public. This rule is not talking
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about limting access to public records or to court
records that are already available, and if a county wants
to go through the additional expense -- and | think this
is what Lisa nay have been getting at earlier

If the county itself wants to take that
addi ti onal expense of providing this additional service, a
| ot of the philosophical issues | have are resol ved
because if you look at it fromthe perspective of this is
just a service that the county may undertake on its own, |
think that resolves a ot of those phil osophical problens
because the access is there. |f sonebody wants to pay
additionally for this service above and beyond what we
normal Iy have done in the past, | think that resol ves sone
of the phil osophical questions, at least in my nind.

CHAI RVAN BABCOCK: kay. Yeah, Al ex.

PROFESSOR ALBRI GHT: | just want to make
sure that everybody understands that data isn't free to
collect. |If these counties are going to be doing this, in
order to have data you have to store the data, and you
have to have the servers available to serve it out, and
that costs huge anmpunts of nobney, and so | think | just --
| don't agree that the sole purpose of the fee is to
create barriers.

HONORABLE STEPHEN YELENOSKY: No, | was

sayi ng when you create a subscriber systemit raises that
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question because the stated purpose of the subscriber
systemwas to limt it to individuals who have a purpose
that's considered |l egitinate.

PROFESSCR ALBRI GHT: | think that's what one
speaker said. |'mnot sure that's what everybody woul d
say.

CHAI RVAN BABCOCK: Ckay. Any ot her
comrent s? Yeah, Frank.

MR. G LSTRAP: | just want to add one nore
thing about the cost. | nean, it is true, as Lisa says,
that if we create sone requirenments for a systemand the
good people in Loving County decide, well, we're going to
impl enent this, this is what they're going to have to do
and they don't have to do it. So it's, you know, not
costing the people in Loving County anything because they
don't have to inplenent the system

It's quite different, though, to say that
we're going to nandate these requirenents and say that to
Tarrant County because they already have a system and
they're alnost certainly not going to get rid of it. So
what ever deci sions we nake here could have huge cost
consequences for these entities that already have these
systens, and, you know, | don't think we can do that in a
vacuum We've got to recognize that it is going to cost

money.
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CHAI RVAN BABCOCK: Yeah, | think that's why
Tomis here in part. Paula.

MS. SWEENEY: |'mreal concerned about the
substance of this, that it's a rollback of Rule 76a on the
issue in alnmpst any injury case that | alluded to before,
and now | ' mreadi ng deeper into this, and it's pretty
clear that the intent is to exclude the medical evidence
that relates to things that are publicly dangerous that
Rul e 76a was designed to neke avail abl e and accessi bl e.

HONORABLE NATHAN HECHT: Well, Paula, it's
j ust not.

MS. SWVEENEY: Pardon?

HONORABLE NATHAN HECHT: It's not. 76a is
untouched. You can get everything under 76a with this
rule or without the rule. This is a question of "And now
what are we going to put on the internet?" You can go
down to the courthouse. 76a is untouched. Nobody is
quarreling with that. | agree with Chip there needs to be
some -- | mean, there is no interface here between this
proposed rule and 76a, but even if this rule passed as it
was, you could still go down to the courthouse and get any
of the information under Rule 76a that you woul d ot herw se
be entitled to.

So the only thing this affects is now what

are you going to be able to remptely access. That's
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not -- this doesn't -- what you can get walking in the
court house door, you can still get and forever get. This
doesn't touch that, but the question is what can you dia
up either fromyour |law office, Ralph's law office, or
from Czechosl ovaki a and m ne using these spiders; and this
is all the concern, is how far should we go in putting the
very private information, not the basics of the case, but
identifying information, bank nunbers, Social Security
nunmbers, credit card nunbers, dates of birth, that kind of
stuff.

MS. SWVEENEY: And | have had no concern or
quarrel of any kind with those, you know, Social Security
and so on. But, | nean, that's areality in the world we
[ive in, but another reality is that the internet is here,
and just about everything is on it, and what's not on it
is about to be onit, and to -- | think it's alittle bit
of a head in the sand approach to say, "We're going to put
a lot of stuff on there, but we're going to not put sone
stuff on there because it's inportant.”

And so on the one hand | conpletely agree
with the personal sensitive information being -- never
entering the conputers. In fact, | don't let ny clients
reveal that stuff on the record at all because sonebody
could get their deposition and then, there you go, there

is all their addresses and so forth, and a | ot of people
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on the other side have the sane protections for their
clients. So there's nothing wong with that, but to take
things here that are actually the heart of the liability
of a lawsuit and exclude those fromthe internet, | think
is artificial, and | think it is putting a cache on the
i nternet that ought not to be there. | nean, people can
search these files for every other possible form of
information or data or read them or whatever, but to
exclude the core liability issues in one category of cases
seens to ne to be trying to get through the back door what
couldn't be done during the 76a debates through the front
door.

CHAI RVAN BABCOCK: Ri chard Munzi nger

MR, MUNZINGER: | just have a basic probl em
with the idea that sonething may be public if used by one
person but not public if used by another person who
intends mass distribution. And I'mfrightened to sone
extent that | nmay agree with Paul a.

MS. SWEENEY: That's a first.

MR. MUNZINGER: | think there was one ot her
time, Paula. But it does bother nme that -- and |I'mvery
sensitive to what Richard is saying. |If you start

i mposi ng obligations on district clerks to pay for these
things, that's one thing. The rule probably ought to be

witten with "if a district clerk or county clerk decides
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that they want to make this available then this is the way
it will work" as distinct fromthe Supreme Court inposing
an obligation to nake it avail abl e.

But who is to deternine whether one public
use or another public use is legitimte, that snmacks of
censorship. It snmacks of prior restraint. It smacks of
wei ghi ng whet her users have the same validity; and sinply
because sonething is avail able technol ogically speaking
and available to the nmasses for comercial or
noncommer ci al purposes, I'mno friend of plaintiffs
| awyers, but, by golly, if the Texas Suprene Court and
Texas | aw says that information in a file is public, how
can you say it's not public if the intended user wants to
use it for mass distribution?

It's a logical inconsistency, and it is not
sonmething that | -- and | don't see how you can say it. |
don't see how you can say it's public for Richard to go
down and find out that Dr. Smith di agnosed so-and-so
arising fromDrug X if Richard walks in and does it in
person, but the identical information contained in a file
not designated private, not designated confidentia
because it can't be under Rule 76a, is unavailable for you
because it can be nined or dinged by a conmputer or by a
plaintiff's firmin Dallas |ooking to have a class action

agai nst all Vi oxx manufacturers or whoever it m ght be.
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If it's public, it's public. If it's not
public, it's not public. And let's honor the |aw,
what ever the | aw are.

CHAI RVAN BABCOCK: Judge Lawr ence.

HONORABLE TOM LAVWRENCE: W are tal king
about civil and crimnnal?

CHAI RVAN BABCOCK:  Yes.

HONORABLE TOM LAVWRENCE: Are we tal king
about the JP courts al so?

HONORABLE NATHAN HECHT:  Yes.

M5. HOBBS: Yes.

CHAI RVAN BABCOCK: Ri chard.

MR. ORSINGER. |I'mgoing to sound like a
broken record, but even those of you who are very nuch
public advocates want to exenpt sonething |ike Socia
Security nunbers. Paula, as fanmly |awers we don't have
the sane latitude to direct our -- to control our privacy
because the Fanmly Code and | think even Federal |aw
requires that people who are paying child support have
their Social Security nunbers in the child support decree,
and | need to pull the Family Code and | ook at it, but |
think we're required to even put the Social Security
nunber of children either in the petition or the decree.
| can't renenber for sure. | routinely strip that

i nformati on out, even though it's required by |law, and
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suppose the State Bar can file a |lawsuit against nme if
they want to, but that is how strongly --

CHAI RMVAN BABCOCK: Richard, | would advise
you agai nst saying that on the record.

HONORABLE NATHAN HECHT: I n their buil ding.

CHAI RVAN BABCOCK: I n their building.
They' Il just serve you right here.

MR TIPPS: Good thing Edwardo's left.

MR. ORSINGER  You know, the thing is if
we're going to be selectively protective, which I think a
strong argunent can be nmde that dates of birth and Socia
Security nunbers for children should be private or should
not be worl dwi de even though they m ght be available to
those that walk in, the practical costs of trying to
det ermi ne which pieces of information contain an entry
that requires privacy is going to be I think an inpossible
problem which | think it's nentioned in passing in one of
Tom W | der' s par agraphs here.

And so the only way you're going to protect
child support decrees probably is just to say that none of
this applies to Famly Code cases; and if you do that,
well, that's 60 percent of the cases that are filed on the
civil side are Family Code cases. So | don't know It's
an issue for me, and yet | don't like Social Security

nunbers being in jackets, but | Iike |ess somebody in
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1 eastern Europe culling all of our files for Socia

2 Security nunbers and then sticking theminto progranms and

3 seeing if they can't unlock the key to sone, you know,

4 \Wells Fargo bank account or sonething, so anyway, | think

5 it's conplicated.

6 CHAI RVAN BABCOCK: Judge Sul livan and then

7 Buddy. Sorry.

8 HONORABLE KENT SULLIVAN: Eventually it

9 seens to ne that you're headed down a road towards

10 revisiting the fundanental policy decisions that have

11 previously been nade about what should be public and what
12 shoul d not be public. M suspicion is that many of the
13 deci sions that were nade historically were based probably
14 in part, practically speaking, at a paper driven set of
15 court records and that records, even if public under 76a
16 and ot herwi se, were not subject to nmassive and w despread
17 abuses; and | think the reality is that -- in other words,
18 that there was probably sonme acknow edgenent that there
19 m ght be some probl ens, but the problens would be
20 cont ai ned and woul d probably be relatively narginal
21 I don't know that everyone woul d nmake the
22 same choi ces today | ooking at the prospect of exactly the
23 reverse, that once everything that is currently public is
24 avai l abl e on the internet, we can no |onger say at al
25 that there isn't a |likelihood of w despread and truly
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massi ve abuse of that information. So | do wonder if
you' re not |ooking at a whol esal e revi ew of the substance
of the issue.

MR. G LSTRAP: Let's stop there.

CHAI RVMAN BABCOCK: Could | just insert a
comment on that? Because | think that the paranoia of
some of the public access groups and the nedia groups is
that option two or alternative two will be adopted here
and then the next step will be to rollback 76a into the
nore limted access that we have for the internet thing,
not the other way around, and | don't know if that
paranoia is justified or not. | only recall the statenent
that just because you're paranoid doesn't mean they're not
out to get you. Buddy.

MR. LON In response to Richard, | think
we' re overl ooking the fact that we are not protecting
anything. | mean, if you want to go to the courthouse you
can get it. It's not hidden fromthem Sonebody m ght
not have the noney to ride the bus down to the courthouse,
so maybe it's not accessible to them So the sanme thing.
Maybe certain things we can choose. W are not protecting
anything that's open. You can go to the courthouse and

get it. You can go down and sit in the courtroom but you

can't send your canera down there. | nean, | don't see
the issue.
CSR
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CHAI RMAN BABCOCK: Ri chard Munzi nger and
t hen Judge Law ence.

MR. MUNZINGER: | agree with everything Kent
said. Yes, it is open to abuse and frighteni ng abuse,
frankly, in the current context. The GHOD conmittee for
killing fat, old, Catholic, balding |lawers in El Paso,
Texas, mght get after me pretty quick, but who is the
person that's going to tell ne that | can't have access to

that? | go down to the Tarrant County District Cerk

today, and | say, "I amthe Anerican Association of
Curious Searchers. | want to sign up." |Is the district
clerk going to say, "I've never heard of you. You can't
do this"?

What kind of protection is that, and who
gives the district clerk the authority to make that kind
of protection or a judge to nake that kind of protection?
These are judgnent calls that have to be nmade in
accordance with | aw and known standards to ensure that

freedomof information in our society is honored. That's

my point. | don't doubt that there is abuse, but if
you're going to allow access, | dang sure don't think you
ought to be saying -- in all due respect to district and

county clerks -- that sonebody can judge that the GHOD
committee can't have the information, but the Catholic

conmm ttee can.
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HONORABLE KENT SULLIVAN:  And | think it's
very inportant that we not pretend ultimately that we're
not maki ng that decision

MR. MUNZI NGER: Exactly so, because we are,
in fact, doing so.

HONORABLE KENT SULLIVAN: That's right.

MR HARWELL: | don't want to have to mmke
that decision as a clerk.

CHAI RVAN BABCOCK: Judge Law ence.

HONORABLE TOM LAWRENCE: Well, | ama
custodi an of records, and | deal with these requests al
the time, and once it has been determ ned that a docunent
is a public record the nost troublesone thing is if it is
sitting in a file and sonebody cones in and has to have a
clerk take time out to go find the file and sit there and
wat ch them | ook through it. That takes a lot of tine, and
it's expensive and disruptive.

The next best thing is if it's sonething
that we can generate a report fromthe conputer because we
have that information internally on a conputer system and
there is actually a schedule. The local Governnment Code
through the Legislature determ nes nost of the cost and
expenses for these. W have a schedule for generating
el ectronic docunents, and we charge according to the fee

schedule in Harris County. And sonetines we give
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perm ssion that on the first of every nmonth there is a
docunent dunp, and it's sent out electronically to various
i ndi vidual s that have requested what has been determ ned
to be public records. So and that still requires a little
bit of clerk tine, sonebody has got to do that, but if it
is a public record, if it's on the internet then we don't
have to do anything, and that is above all things the

| east disruptive. And I'm hard-pressed as a custodi an of

records, once sonething has been determined to be a public

record, |I'mhard-pressed to justify not allow ng access to
that. | can do it, but I would likely wind up as a
def endant .

CHAl RVAN BABCOCK:  Okay. Andy, |ast
comrent. Then we will break for |unch

MR. HARWELL: Chip, in the Iand records
side, about two years ago the DD214 nmilitary discharge
docunents were being put on the internet by a county
clerk's office. That went out in the vapor trail, have
any of you-all heard of the vapor trail if you deal wth
the mlitary? They put in there that your Social Security
nunbers that are on the DD214 are now bei ng broadcast on
the internet.

There was a large uprising with
adm ni strative people. Vada Sutton in Bell County had

just an enornmous anount of military people coning in.
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What was done through the Legislature, and, forgive ne, |
don't have the statute, but it said that if those records
are available to the public then the Social Security
nunber has to be renoved.

We have -- in McC ennan County we have
DD214s back 60, 70 years back. So that would be an
enor nous amount of work to go back, so what | chose to do
is just take those records out of the public view, and the
Legi slature also put in there you have to be a qualified
applicant to view those records, either the actual
veteran, a fam ly nmenber, or attorney, so that right there
is exactly sonething that's happened that we can | ook at
and see. It would be an awful |ot of trouble for the
clerks to go back and take out any information, but the
Legi sl ature answered that by saying if it is made public
then you have to, so there night be sonme ways that you can
get around sonme of those issues l|ike that.

CHAI RVAN BABCOCK: (Ckay. Let's break for
l unch and be back at about 1:30.

(Recess from 12:30 p.m to 1:44 p.m)

CHAI RVAN BABCOCK: (Ckay. Richard, you

ready?

MR, ORSINGER. Ready for ne?

CHAI RVAN BABCOCK: Ready for you. Well
sort of. Ready as we can be for Richard. |[Is Judge Bl and
CSR
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here? Yes, she is.

As nost of you know, the Federal side is
dealing with the issue of electronic discovery, both
exfoliation issues and what your obligations are to retain
el ectronic discovery at various points in threatened or
pending litigation, and several people have approached ne
and the Court about whether Texas should have a rule of
conparabl e conplexity to what is being considered on the
Federal side. W have a rule, which was done or was
recormended by this commttee and approved by the Court at
the tine that we redid the discovery rules, but we don't
have anyt hing that takes into account a |l ot of the recent
decisions in the Federal side, particularly in the
Southern District of New York.

So | think, Justice Hecht, if I'mcorrectly
expressing his views, sort of wanted to hear from us today
as to whether or not this is a project that needs to be
taken on. |Is that nore or |ess where we are?

HONORABLE NATHAN HECHT: Yeah. Just a brief
hi story, when Texas revised the discovery rules sone years
ago we put in a paragraph on el ectronic discovery, and
wi sh Steve were here, but maybe Alex remenbers. | think
we just sort of nmade that up in the end.

PROFESSCR ALBRI GHT:  Yeah, we kind of made

up it up, but there was a group of people in Washington or

CSR



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

D Loi s Jones,
(512) 751-2618

12109

Oregon or soneplace that got a copy of the draft rule, and
they were collecting information all over the country and
they said, "Ww, we think you got it right." They were
very inpressed with our attenpt at the tine.

JUSTI CE HECHT: But we just sort of made
this up out of whole cloth. But it then began -- becane
the basis for the debate in the Federal system over
whet her they should anend their rules to take up sone of
the provisions that Texas has in its rules and ot her
i ssues, and that bl ossoned into a national conference and
then there have been several other practitioners
conferences, nostly in Arizona, and in Septenber
amendnments to the Federal rules were published for
comment, and there will be a comment period until next
spring next tine and public hearings in the spring, and
wonder if we shouldn't begin to | ook at those devel opnents
to see whether there should be some refinement in our
el ectronic discovery rule.

Interestingly, as l|late as February of |ast
year -- of this year, when Steve Susman called all around
the state asking trial lawers and trial judges whether

they had much experience with el ectronic discovery, the

report was essentially "no. And as far as | know we've
had no cases dealing with any significant issues under our

rul e, but the Federal courts have had a nunber of cases,
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dozens at |east, on these issues and whether we shoul d
begin to |l ook at those.

CHAI RVAN BABCOCK: (Ckay. Comments, Justice
Bl and.

HONCRABLE JANE BLAND: Well, | think it may
nake some sense to -- | guess our current rule is 196. 4,
and it mght make sone sense to conpare that with the
proposed Federal rules and nmake some recommendati ons about
whet her or not we ought to bring our rules in line wth
the Federal rules or not and sonething akin to what
Robert's subconmittee did with Rule 42 and cl ass acti ons,
because | think it just makes sense to try to at |east be
i nfornmed when we depart fromthe Federal standards, and
that way we don't create different rules under the state
standard and the Federal standards.

And | don't think that Rule 196.4 is --
there are a couple of differences with it and the proposed
rule, the proposed Federal rule. One is that the proposed
Federal rule deals with preservation of electronic
i nformation; and our rule does not; and | think that's a
big issue in these cases that rely on electronic
i nformati on, when does your duty to preserve electronic
information arise; and we do have some comon | aw case | aw
out of the Texas Suprene Court, not involving electronic

di scovery, but involving a lighted reindeer; and the Court
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took that opportunity to tal k about when your duty to
preserve evidence ari ses.

But it might be fair to say that the
differences are great between preserving el ectronic
i nformati on that can be inadvertently discarded w thout
you even knowi ng about it. It can roll off your server or
roll off your e-mmil wthout you doi ng anyt hi ng
intentional to destroy it, backup tapes get replaced and
that sort of thing. That's one thing that | think the
Federal rules attenpt to address, is the preservation of
electronic information, and then there's -- the Federa
rules al so tal k about how that information ought to be
produced; and that is also an issue and m ght be worth us
|l ooking into to see if we want to put sone guidelines
about how it ought to be produced, whether it needs to be
in searchable format, whether it needs to be the docunent
itself, | guess JPEG correct me if I'"'mwong, or its
native format, which you would be able to |ook to see if a
docunent had been nodified and that kind of thing.

And then the final thing that the Federa
rules address that differs fromour rule is | think the
Federal rules have a provision about how the inaccessible
i nformati on, how retrieving that information -- how the
costs of retrieving that information are assessed; and our

rule definitively says if the information is not
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ordinarily accessible the requesting party pays the cost
for any special retrieval; and that's a big i ssue because
there are technol ogy issues. You mght have information
on technology that's now outdated and difficult to
retrieve. You mght have technology or data in
i naccessible forns, like, for exanple, magnetic backup
tapes that are only intended to be used given some
catastrophic event and as a result are pretty expensive to
pull up and retrieve responsive docunents out of.

And the Federal courts have -- you know, in
their common | aw deci sions have spent a lot of tine
anal yzi ng who should pay; and in particular a judge out of
New York, Judge Sheindlin, has witten a series of cases
call ed the Zubul ake cases, sone of you may be famliar
with; and in that she assesses how -- or she doesn't
assess, but she cones up with a framework for anal yzing
how costs ought to be assessed; and the Federals al so
think come up with a franework. W may not even need to
go there since we have a rule that already addresses that
issue, but it is different than the Federal rule, so it
m ght nmake sense to conpare

CHAI RVAN BABCOCK: (kay. Does anybody on
the conmittee have experience with electronic discovery
where there's been clains of exfoliation or there have

been issues? Judge Sullivan.
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HONORABLE KENT SULLI VAN:  Yes.

CHAI RVAN BABCOCK:  Any problens? You had to
nmake rulings interpreting our rule or --

HONORABLE KENT SULLIVAN: No. As | sit here
and think about it, ultimately, there are two cases that |
can think of in which ultinmately the matter was resol ved
and didn't really require any significant interpretation
of the rule by me. The bigger issue that seenms to conme up
is the question of what extraordinary neasures will be
taken, who will supervise those extraordinary measures,
and like that |'ve dealt with several tines.

CHAI RVAN BABCOCK:  Yeah, Alistair.

MR, DAWSON: | haven't dealt with the issue
in court in Texas, but I've studied this issue quite a bit
and |'ve taught it to students in CLE classes and what
have you and studied the cases. | think you're right that
largely the case law is outside the state of Texas.
woul d point out parenthetically that there is one case
that | forget the name of that held that the Zubul ake
factors don't apply in Texas, and | presume -- | haven't
| ooked at it in a while, but | presunme it's because the
rul e specifically addresses who pays what costs, and so
the court said that those factors don't apply.

So to the extent that the Court or this

committee wants to consider sone form of cost shifting,
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think 1 agree with Jane there needs to be sone change in
rule. | think the issue that | see when | |ook at all
these cases is, No. 1, the duty to preserve, because
unl i ke paper docunents these docunents just di sappear
automatically unless you take affirmative steps to stop
that process. That is largely a nmatter of comon law in
nost other states. |'mnot aware of other states that
have written that into their Rules of Procedure. That's
not to say you couldn't, but | think it would be a bit
unusual

The other big issue, and it's the one that
Judge Sullivan referred to, is access to information.
Once you have preserved it are you going to give one party
or the other sort of unfettered access, and this becones a
huge i ssue in databases where there's privacy issues and
things like that. And, you know, A lot of courts solve
that on a case-by-case basis, and |'mnot sure it's
suitable for rul e-making, but essentially electronic
di scovery | think raises a whole panoply of issues, sone
of which -- a lot of which are probably covered by our
rule, but not to say we couldn't make other changes that
make them nore --

CHAI RVAN BABCOCK: Judge Bl and.

HONORABLE JANE BLAND: My only problemwith

common | aw rul e-making -- | mean, common | aw
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interpretation on preservation issues is it's usually in
the context then of sonebody having failed to preserve and
what are we going to do about it, and there's no way to
put conpani es who do business in Texas on notice of what
they need to do to conply with our rules of discovery and
our rules for preservation until sonebody gets dinged with
death penalty sanctions because they failed to secure
information on a particular server. And it would be

hel pful, | think, if we at |east |looked to see if we --

" mnot suggesting that we have to have a rule, but |
think it would be worth a subcomittee studying the issue
of whether we ought to give sone gui dance about what your
preservation obligations are so that we're addressing it
before the problemarises rather than after and then try
to decide if what they came up with was reasonabl e.

CHAI RVAN BABCOCK:  Buddy.

MR. LON \What rule now says a document that
| have to preserve, and | know | do because it's required,
but what rule do we have in the Rules of Procedure?
There's a rule that says | can't test something and
destroy in testing it and so forth nust preserve, but is
there a rule on just a plain piece of paper |'ve got that
says | have to preserve it after |1've been sued? | don't
know of a rule of procedure that does that. So if we

don't have one on that, why have one on el ectronics?
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mean - -

CHAI RVAN BABCOCK: Justice Bl and.

HONORABLE JANE BLAND: The difference
bet ween sonething that's destroyed by testing and
electronically destroyed information is that sonmebody
nakes an affirmative decision to test and destroy the
evidence. Wth electronic information every time you turn
of f your conputer there is information that was on the
conputer that if you turn it back on the next norning will
no |l onger be there. It's called -- I'"mnot any expert on
this, but defraggi ng, and you may not know this; but your
| T people at your firmmay have a policy about how | ong
they keep del eted information, about how often they back
up information for disaster recovery purposes; but you as
the person with knowl edge of relevant facts may have no
idea that that information is still accessible, but only
until next nmonth when they destroy the backup tapes as
part of their regular -- and so basically information is
bei ng del eted or not preserved w thout anybody
affirmatively issuing the order to destroy the docunents.
It just happens in the ordinary course of business.

MR LON | know, but, see, you have a duty
to preserve, | nean, certain things once you get sued. 1In
other words, just a piece of paper. | read this Rule

196.5 is like you' ve got to fuse, in order to test it you

CSR



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

D Loi s Jones,
(512) 751-2618

12117

have to test it to destruction, so therefore, you could
get a court to allow everybody to do that and so forth,
but that's all handled, as Alistair said, on a

case- by-case, and then, you know, you've got that and you
coul d have preserved it. Well, you had it when you got
sued, so did you -- you know, that goes to the question
did you intentionally allowthat? How s a rule going to
educate anynore on ny |ack of know edge in conmputers than
what | know | have to do now?

CHAI RVAN BABCOCK: Pete had his hand up and
then Al ex.

MR. SCHENKKAN: | think there's hardly
anything we can do that's nore inportant than this task in
the future. This is a huge tidal wave --

MR. TIPPS: Pete, we can't hear you down
here.

MR. SCHENKKAN: | think there is hardly any
task we coul d assign ourselves or help take on than this
one. This is an enornous tidal wave that's about to break
over the American legal system M large institutiona
client that operates in other states and courts are
experiencing this already in these other forums. The
answers that are going to be arrived at have to work
nationally. W really can't effectively have 50 different

rules in different states plus a national rule that's a
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51st version because we're going to have to have one set
of rules for the conputers and the people who operate the
conputers and the people who know what's in the conputers
and the peopl e who know how hard it is and how expensive
it istoretrieve it fromthe conputers at different
stages of the process.

It fits back to a comment that Justice Hecht
nade at an earlier neeting about we're pricing ourselves
out of the dispute resolution business. |If you think
that's been true from what we've been seeing in discovery
so far, you ain't seen nothing yet if we don't find a good
cost effective way to say what the rules are on what has
to be kept and what has to be retrieved.

It may well be that our rule is still the
best rule out there or the best starting -- that's an
entirely possible answer, but we ought to restively | ook
at that question; and if we think ours is and is better
than the Federal rule, maybe our task this tine is not to
change our rule but to supply sone strong conments with as
much as support as we can generate to the feds to try to
get themto nove theirs closer to what we think is the
best answer.

But | really do hope we will nake this a
high priority and we will try to attract the participation

of sonme | awers who are know edgeabl e about it, and
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especially I"'minterested in some general counsels of sone
maj or corporations whose clients have enornous conputer
operation systens, information databases, and probl ens.
They are the ones we really need to figure out how are we
going to nake this work on a systematic basis.

CHAI RVAN BABCOCK: Al ex.

PROFESSOR ALBRIGHT: 1'min charge of
technol ogy at the law school, and so I'min the mddle
right now of trying to wite out policies for retention
and di saster recovery for all of our data that we keep at
the |l aw school, so | have been very involved in it from
that side, and | also worked on the rule that we have now.
I think the beauty of the rule we have nowis that it's
general, and we did -- we canme about it fromthe point of
vi ew of documents that if you have it, you have to produce
it; and the issue is who is going to pay for producing it,
because data is a thing, it's not a piece of paper; and we
definitely wanted to distinguish data from docunents. W
didn't want people to say they got -- they deserve data
when they requested docunents.

But | think what Judge Bl and was tal ki ng
about, the people that create docunents and create data
and keep data have obligations to retain it that is
dependent upon the docunent retention or information

retention policies of where they work and their duties to
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keep certain information for a certain period of tine.

Then there are all these backup tapes that
are not part of retention in that sense, your duty of
retention. They are conpletely part of disaster recovery,
but in many organi zati ons those duties have gotten m xed
up. So when you're conducting discovery there is |ots of
data that | may have created and nmay have thought | had
del eted and | thought it was gone forever, but because ny
conpany keeps tapes for two years that data is still there
on a tape sonewhere, and it may be very expensive to get
it, but it can be gotten.

So | think for us to get into what you have
a duty to retain, that's nmuch different than what the
Suprenme Court says would just be -- you know, it's very
difficult to articulate even within your conpany what you
have a duty to retain and what you don't. | think for
discovery it's whatever you retain in the ordinary course
of your business and then you have the duty to retain
certain information after you anticipate litigation. |
think that's about as far as you can go.

| agree with Pete. | think it makes sense
for us to look at the Federal rule and see what we're
doing and kind of follow what's going on. | think it
woul d be very interesting. The fact that we haven't had

much litigation perhaps indicates that there hasn't been
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much problemw th the way our rule is working right now.
It could be that our rule is so bad nobody pays any
attention to it. That's the other alternative, but |
think it deserves |ooking at what the feds are doi ng and
comparing it to what we've got.

CHAI RMAN BABCOCK: Ri chard Orsinger

MR. ORSINGER M experience with this is a
little bit different perspective because in the famly | aw
we fight over individual conputers. W don't fight over
mai nframes off in Cncinnati or sonething Iike that, and
one of the problens that -- it's easy for a judge to nake
a decision that conputer X, that a technician will conme in
and nmake a mirror copy of the hard drive without |ooking
at the contents. You just have a duplicate, an electronic
duplicate, and then that electronic duplicate goes into
sonme kind of safekeeping place.

But then you get to the nore difficult
probl em of how do you ferret out the confidential
information fromthe nonconfidential infornation and who's
goi ng to supervise that process, and do you have this
i ndependent court-appointed technician print everything
and then have the | awers vet what's privil eged and what's
not, and that's usually a nessy process.

Anot her thing, probably nore frequent for

famly lawers than anything else I'mgoing to say is not
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sonet hing the Rul es of Procedure can address, but probably
nmy nost frequent problemis when a client brings in
e-mails fromthe other side that they have printed off of
the hone conputer or off of AOL or whatever and it
i ncl udes communi cati ons with the opposing party's | awers.
So you've got all these e-mmils -- you've got a stack of
e-mails on your desk, and it's got a lot of stuff in there
about the other side's litigation strategy and everyt hi ng,
and | just take it all and put it in an envel ope and sea
it and file it with the court and ask for an in camera
i nspection. | don't know what you do there, and |I'm not
sure that this conmittee can decide that, but naybe sone
CLE people could talk about it. At the famly law |eve
that is a really frequent problem

And the problem probably that maybe we coul d
address that concerns nme that doesn't happen frequently,
but it does happen some, is TROs to seize persona
conputers. Sonebody will go down and get a famly | aw
judge to sign a TROto seize a dozen conputers at a
busi ness or three conputers or a |aptop or whatever, and
one case that ny law firmwas involved in the judge issued
a TROto pick up certain identified conputers and then
i ssued a show cause order for the husband to show up at
2:00 o' clock that afternoon and then as part of the TRO

instructed the lawers not to tell the client what the
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hearing was about.

So we were prohibited -- we had to tell our
clients to be there at 2: 00, and we had sonebody that was
headed out to the office while he was going to be at the
courthouse to go in and take the conputers and then we
were prohibited fromtelling himwhat the hearing was, and
we actually tried to get a mandanus on that one, and the
Dal | as court of appeals turned it down, although in those
days probably they were turning everything down.

But to me, if a government official is going
to seize personal property, the Fourth Anendnent is
implicated, and | know that nornmally we think of the
Fourth Anmendrment in terns of crimnal investigation, but
you know, if a governnent agent is going into soneone's
hone or business and seizing property at the direction of
the governnment, | think there ought to be probabl e cause.
And so | don't know -- |I'msure that no one is ever going
to get a TRO against IBMor anything like that, but, you
know, 60 percent of the docket | hear is famly |law, and
so when we're --

CHAI RVAN BABCOCK:  You're pretty proud of
that, aren't you?

MR. ORSI NGER. But, you know, after al
within three years or five years probably we'll all be

practicing famly | aw
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CHAI RVAN BABCOCK: So you got a |eg up, huh?

MR ORSINGER: There's another |evel at
which -- and I'lIl be attending if I'"'mstill on the
conmmittee, so I'll be sure to rem nd you, but it's not
al ways two huge corporations or one really, really rich
plaintiffs lawer trying to nake, you know, GM di sgorge
everything they've got. You know, and so we've got to
wite these rules in a way that they' Il work with
i ndividual litigants who are fighting over specific
computers, and then | can kind of ask around ny famly |aw
friends and find out what's being litigated by them

CHAI RVAN BABCOCK: Do you think we ought to
| ook at this rule or not?

MR, ORSINGER Ch, | think we should | ook at
this rule. | mean, | think this rule is serviceable,
although I've heard a |l ot of fights between people as to
whet her you ought to have a rigid rule that the party
requesting has to pay to recover archived data. The New
York case basically is a balancing and the judge has
di scretion. You have bal anci ng factors.

You know, there are sone areas where taking
discretion away fromtrial judges is appropriate and there
are other areas where we just have to trust our tria
j udges to have good judgnment and give thema little

freedomto do what's right in the specific circunstances,
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and | think that part of it ought to be | ooked at pretty
careful ly.

But | do think that it's worth | ooking at.
| agree with Pete. | think that we're going to see nore
and nore of this both at the big case |level and at the
smal | case | evel

CHAI RVAN BABCOCK:  Yeah. Anne MNamar a,
when you were at American did this -- and, of course, you
had a national, you know, docket, was this a problemthat
you had to deal with?

M5. McNAMARA:  Yeah. It was a daily issue.
You know, at what point do you need to start cloning data
fromconputers and preserving things, when can you destroy
it, when is it over. |If you wait long enough there is
anot her case that inplicates sone of it, so it is a big
issue. I'mnot sure that it lends itself to a |lot of
specific rule witing for the reasons sonme fol ks have
nentioned. It's alittle bit different everywhere, and
the machines do a lot of different things, but it is a big
i ssue.

CHAI RVAN BABCOCK: Yeah. GCkay. Alistair.

MR. DAVWSON: One of the things that | see is
troubling is recycling of backup tapes, because they have
these things on a cycle where they rotate themin and out

the debate is, look, |I'm supposed to preserve evidence.
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It's theoretically possible that there m ght be sonething
on there that | don't know about it. I'min the mddle of
this litigation, so there's one side that says you

shoul dn't destroy anything, which neans you' ve got to
suspend your recycling of backup tapes, but that costs a

| ot of noney.

And there's nothing in our rules nor in the
case law in Texas that I'maware of that really addresses
that conflict, and I'mnot sure whether it lends itself to
rul e-maki ng or not, but | can tell you there would be a
| ot of happy clients if there were sone rul es about when
you have to preserve, when you -- you know, what to do
wi th backup tapes, when they can -- you know, are required
to suspend their policies and when they're not, because it
really is expensive. | nean, we're talking, depending on
length of tinme, mllions of dollars just to suspend the
recycling of backup tapes.

PROFESSCR ALBRI GHT: That's di saster
recovery. That's not retention. That's what | would say.

HONORABLE JANE BLAND: But not according to
Judge Sheindlin.

MR. DAWSON: Then 1'll hire you.

CHAI RVAN BABCOCK: One of the problens with
these New York decisions is that there are duties inposed

on outside counsel to ensure that docunents are saved, and
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| guess it's one thing if you're in Judge Sheindlin's
court in the Southern District of New York and you can say
to your client, "Look, we think this is how she's going to
rule, and I've got to |let you know about this so you've
got to spend all this enornmous anobunt of noney and effort
todoit." It's quite another thing if you' re before
another judge in that district or in the Southern District
of Texas or the Northern District or in state court, you
know, what obligations do you have, so | think it could be
productively | ooked at fromthe | awer's perspective as
wel | .

| personally have had three cases where this
has been a huge issue. One was in the Eastern District of
Virginia where we had nultiple hearings about electronic
di scovery that our side said had been deleted after the
litigation started and days and days of testinony about
it, and another case in the Eastern District of Texas
where there were a nultitude of issues about electronic
di scovery.

The one that was headed down for resolution
before the case settled was critical documents that had
been deleted after the litigation and then our litigation
opponent had gone back and recreated them So the
ori gi nal docunents had been destroyed but they said,

"Well, this is as good as gold because we went back and
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recreated it," and that raised issues as well.

And the third case was in a state court in
Maryl and where the plaintiff had after the lawsuit ditched
all their electronic data, and that one resulted in death
penalty sanctions for the plaintiff, so | can't say that |
have any experience in Texas state court, but |ike Pete,
think this is alittle bit of a tidal wave that it may
wash over us before long; and it wouldn't be a bad idea if
we got ahead of the curve and at |east |ooked at it; and
think that our discovery rules are very well respected
around the country, such that we may be able to influence
the Federal side if -- you know, dependi ng on what we
decide to do, and the Federal side is getting very
involved, |I think it would be fair to say; and that m ght
not be right for us. W might not think that's the right
way to go, and | know there's a |ot of people in the
Federal systemthat think the advisory comittee is headed
in the wong direction on the Federal side. So it seemns
tone it mght be a good thing to look at. Richard.

MR. ORSI NGER  You know, when we're | ooking
at the subject we nmight look into the Rules of Evidence
also. W have a lot of really thorny authentication
i ssues with the production of electronic evidence, and we
did amend our rule to get rid of the best evidence rule

probl ems. Now the conmputer printout is considered to be a
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duplicate of the original information on the hard drive
whi ch was an intellectual barrier for awhile, but the
aut hentication of conputerized information and the

di stinction between the application of the hearsay rule
and the requirenents for authentication are not -- how
they apply in terns of conputer-generated information is
very unclear, and as long as we are putting our ninds to
it we probably ought to keep an eye on sonme of the Rules
of Evidence that we night could, you know, tweak them a
little bit, and they night work a little better, too.

CHAI RVAN BABCOCK: (Ckay. Any ot her coments
on this? Yeah, John.

MR MARTIN. | think I read recently that
there's going to be a public hearing on the Federal rule
in Texas early next year.

CHAI RVAN BABCOCK: Dallas, | think.

MR. MARTIN. So | was going to say if you're
serious about wanting to influence that process, that
m ght be sonmething to target because that train is noving
al ong.

CHAI RVAN BABCOCK: Yeah. O course, we
first have to know what to say, but, yeah, Frank

MR. G LSTRAP: Don't forget Tommy Jacks
think has sone expertise in this area. He's spoken wi dely

on it, on electronic discovery.
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CHAI RVMAN BABCOCK:  Tommy Jacks has?

MR G LSTRAP: Yes, he has. As a matter of
fact, you can go to his website and he will send you a
Power Point presentation on electronic discovery.

CHAI RVAN BABCOCK:  kay.

MR, DAWSON. Did you say Tommy Jacks?

MR. G LSTRAP: Yeah, Tomy Jacks.

CHAI RVAN BABCOCK: (Okay. Well, what do you
think? W ought to look at it or --

HONORABLE NATHAN HECHT:  Yes.

CHAI RVAN BABCOCK: Well, it makes sense that
the di scovery subconmittee do that, and, Justice Bl and,
since you're the nbst passionate voice on this, nmaybe you
coul d organize that group into looking at it, and it m ght
make sense if Tommy Jacks is -- has worked on this, and
Anne McNamara, too, would have a | ot of experience, if you
consul ted them and rmaybe even drafted themto help you,
woul d be a good idea

Yeah, Harvey.

HONORABLE HARVEY BROWN: | was going to
suggest it mght be hel pful to have a couple of |awers
who really have a |l ot of conputer expertise as ex officio
nmenbers. You know, there are sone | awers who really know
conputers very, very well. 1t mght be hel pful.

CHAI RMAN BABCOCK: Yeah. There is -- of
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course, Peter Vogel has asked to do this every tine
somet hi ng cones up, and he's very astute. Justice Bl and,
there's also a lawer at nmy firmby the nane of Mary Lou
Flynn-DuPart. A lot of nanes for one person, but she is a
very -- has a deep understanding of this and has been
through a | ot of these battles on the Federal side.

MR. ORSINGER  You know, former plaintiff's
| awyer Craig Ball in Houston pretty much confines his
practice now to el ectronic discovery issues either as a
hired advocate or as a court-appoi nted nmaster or whatever.

CHAI RMAN BABCOCK: How do you spell his |ast

name?
MR. ORSINGER B-a-1-I. Craig Ball.
CHAI RVAN BABCOCK: | thought you added a
syl l abl e there.
MR, ORSINGER | said he was a forner

plaintiff's | awyer because | don't know that he's actively
litigating the docket, but | think he's -- last tinme |
talked to himhe was full-time just electronic discovery
and had a role as a court-appointed neutral in many cases,
so if anyone is interested, |I've always had an easy tine
working with him You might call him | bet he would
have a |l ot to contribute.

PROFESSOR CARLSON: He's actually in

Mont gomery.
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MR. ORSI NGER. Montgonery, okay.

CHAI RVAN BABCOCK:  County or Al abama?

PROFESSCR CARLSON: City.

MR, ORSINGER |s that somewhere near the
county of Houston or the state of Houston?

CHAI RVAN BABCOCK: (Ckay. Anynore on that?
Al right. Just since |'ve been junping around all day
I"mgoing to junp around to Item 7, which we can get rid
of easily. Item7 is the retention of records, retention
and di sposition of exhibits and deposition transcripts.

The history of this is that Charles
Bacarisse primarily has been concerned about this issue
and had thought about maybe seeking a | egislative solution
to the problem but he checked with Justice Hecht and what
the Court's pleasure was, and | net with Charles two days
ago to see where he was, and everybody is being very
polite to everybody else, "No, you do it." "No, you do
it," and the bottomline is Charles and Justice Hecht and
| agree that this is probably an area where rule-making is
nore appropriate than legislation, so we are going to
suggest that this issue be | ooked at by the subcommittee
of our group that handles Rules 1 through 13c, which woul d
be Pam Baron; and Jane Bland, who is in a volunteering
nood today, volunteered to assist in that project as well.

MS. BARON: She didn't. She did not
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actual ly.

CHAI RVAN BABCOCK: She didn't? Never mind
Strike that then

MS. BARON: But |'ve got a great
subcommi ttee, so..

CHAI RVAN BABCOCK: (kay. Who is that?

M5. BARON: |'ve got Steve and Bonnie --
excuse me, Judge Yel enosky, clerk Bonnie Wl brueck. [|'m
the only nonelected official. There nay be sonebody el se.

CHAI RVAN BABCOCK:  Ckay.

M5. BARON: But | think Bob has actually
worked on this issue before, and Bonnie will have insight
fromthe district clerk's perspective.

HONORABLE BOB PEMBERTON: | thought it was
the rule of practical inpossibility, but I have no nenory
of that.

M5. BARON: We're going to do sone nmenory
enhancement with him

HONORABLE BOB PEMBERTON: | will go under
hypnosi s before the next neeting to try to bring this
back.

M5. BARON: | do have a question, though

CHAI RVAN BABCOCK:  Sure.

M5. BARON: My understandi ng of Charles

concern, why he's been initiating this request with the
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Court, is not so nuch the Iength or timng or what has to
be retained but the cost of notifying parties and
attorneys, and is that what we're supposed to be focusing
on?

JUSTI CE HECHT: Yes.

M5. BARON: Al right.

JUSTI CE HECHT: He wants to throw everything
away that he doesn't have to keep, and so the issue is
what do we do by way of giving attorneys or other people
notice? Do we publish it in the Bar Journal? Can we put
in there maybe twice a year that the clerks are going to
throw stuff away if you don't cone get it or something to
facilitate the storage problens?

And historically, when Bob worked on this we
had a task force that |ooked at it, too, but this was back
when throwing it away neant it was gone forever; and now
think Charles is archiving everything electronically, so
it's not getting rid of it forever. |It's just getting rid
of the paper copy; and the storage costs that the clerks
face -- Bonnie is not here, but they're all conplaining
about how nuch noney it costs to store all these records;
and, of course, in the last two or three years wth budget
constraints people are trying to save noney.

So the problemtakes on a new face when

you're just tal king about getting rid of one copy of it,
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and so how easily -- how easy would it be to acconmnodate
this? But the rub is that there is a state statute on
archival and then there are other adm nistrative rules, |
t hi nk.

M5. BARON: Is it your understandi ng,
though, that they're archiving things |ike exhibits and
depositions that are filed?

HONORABLE NATHAN HECHT: | don't know. And
the fell ow who was here --

MR. DUGE NS: Tom You night ask hi m about
Tarrant County.

MR. WLDER  Yes, the exhibit things, we are
hol di ng those, and we would love to have a nore
stream ined way to unload them especially on the civi
side. There are sone issues on the crimnal side
regardi ng what mght have DNA on it that we've had to dea
with, and | don't want ny clerks making a decision, you
know, "This has DNA" or "This doesn't," so we basically
agreed to keep the crimnal stuff until the law firms quit
argui ng over DNA. You know, even after sonebody may have
been executed they're still arguing over that, but the
civil records very definitely we would | ove to have sone
streanl i ned procedure.

I've got three giant roons. The news nedi a

has done -- |'ve got nore press off of that than anything
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else. It looks |like Raiders of the Lost Ark. At the end
of it you're |ooking down these huge racks of stuff, of
evi dence and exhibits, and we would | ove to nove to get
rid of sone of that.

CHAI RVMAN BABCOCK:  Any ot her questions about
t hi s?

MS. BARON. There will be.

CHAI RVAN BABCOCK: | 'm sure. Just holler
Item4, | think, Richard, proposed Rule 103 has already
been posted by the Court, right.

MR. ORSINGER Yes, it has, but there is a
l[ittle something to discuss. Do you want to take a mnute
or two?

CHAI RVAN BABCOCK:  Yeah

MR ORSINGER: Lisa Hobbs has witten these
proposals, and | want to thank her for doing all that hard
work and did a great job. |If there's one constituency
we' ve ever reached, it's the private process servers.

They are so happy with what we've done. | will read you
one e-mail because everything else is a variation of this.
They either put a sentence in front of it, a key word in
the middle of it, or a sentence after it, but it's "I
would Iike to thank the Court for putting forth the
changes to the TRCP Rul es 103 and 536. These changes have

been needed for a very long time. | support the changes
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as published.” W probably got 150 e-nmmils that have
variations of that particul ar nessage there.

It seens like the only people that don't
like it are a few constables; and | can't tell, but the
people in here who are forner constables say, "I was a
fornmer constable, and it was a nightnmare for us. You
know, we didn't have tine to do it, and we couldn't do our
service and everything." So I'mnot really sure that
anybody is unhappy. | think the |awers haven't noti ced.
| think there's hardly anything here froma | awer.

And there are sone transitional issues |ike
"Well, if I'"'mcertified nowdo | get three years on ny
| ast exam" and this, that, and the other. And then the
others are interested to know about the registration and
application process, and there is a packet here which has
not been aproved by the Suprene Court yet, but that was
our best effort to consolidate the information that we
received frompeople in the industry; and, you know, the
essentials are if you're convicted of a felony or a
m sdeneanor of noral turpitude, you can't serve process;
and if that happens to you after you've been certified
then you're going to lose that certificate if the Suprene
Court finds out about it.

There's an admi ni strative agency -- pardon

me, an adm ni strative board called the Process Service
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1 Revi ew Board, which apparently is going to be appointed by
2 the Supreme Court with no |l egislative authority or

3 constitutional authority or anything; and we don't know

4 who they will be, but they will definitely be serving

5 wi t hout conpensation. Don't know where they will neet or
6 who will store their records, but we do know that the

7 certifications will be sonehow, | guess at the Suprene

8 Court, on the internet so |awers can check and see if the
9 process was served by a certified person

10 M5. HOBBS: Through the Ofice of Court

11  Administration

12 MR. ORSI NGER  Through OCA? GCkay. One

13 poi nt of controversy is that proposed Rule 103 as

14 pronul gated pernmits the private process servers to serve
15 wits and orders. Wits and orders. Okay. Now, some of
16 these wits allow you to take sonebody's furniture and put
17 it inthe street. Another wit allows you to take a m nor
18 child away fromthe parent. Another wit allows you to
19 take a person in your car down to the county jail. |
20 nmean, there's a lot of wits out there that, as one of
21 these guys said, probably they're going to want to have
22 peopl e that are wearing guns serving those wits, and that
23 nmay well be true; but | think the inclusion of wits and
24 orders as sonething that could be served through private
25 process may be sonething that you night want to raise your

D Loi s Jones, CSR
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eyebrow at.

Now, as a reverse, and maybe | shoul dn't
even say this, but it's possible that if this is
controversial enough it may pronpt the Legislature to
react to the rule, saying, "Well, we don't really want
18-year-old kids serving, you know, wits of attachment on
human bei ngs, so we're going to go ahead and adopt a | aw
and establish an agency and have |icensing just like
everybody el se,” in which event maybe it would be salutary
to leave wits in there. On the other hand, you know, |
can -- | nean, | have been around when there were sone
tense wits served for minor children in famly | aw
matters, and, you know, it could be a point of
controversy.

So, anyway, |'mreal happy with what's
happened so far; and, Lisa, what is your perception? Have
you been getting different signals fromwhat | have tal ked
about here?

M5. HOBBS: No. | think you covered all the
rules -- all the major coments that we're getting, and
the mpjority of themare in favor of the rule, and the
ones that are against the rule concentrate on the wits
part of the rule. So you provided a fair sunmary of the
comrents |'ve received

MR. ORSINGER COkay. There was one piece in
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here that was critical. |In our proposed -- we've

aut horized or we've recogni zed or acknow edged the
legitimacy of | think two of these courses; isn't that
right? Two of them And, yeah, Houston Young Lawyers and
Texas Process Servers Association. There was one e-nmmil
in the packet that said that they went to one of these
two, and it really was a two-hour course, not an

ei ght -hour course, and it really was a bunch of war
stories and not rmuch |l aw or procedure and that the test
was really a joke

M5. HOBBS: And, Richard, | got an e-nmmil in
response to that yesterday that it has been clarified that
he did not attend the TPSA course, and he has w t hdrawn
hi s comrent about that course.

MR. ORSI NGER  Ckay. Well, we might -- |
nean, we nmight want to kind of keep an eye on the courses
that have been identified to be sure that they're
legitimate, but, you know, they do a good job of that in
the driving classes. | have to go to those all the tineg,
and they make you stay there and pay attention the whol e
time and take a test. |If they can do that for that |eve

of administration, we ought to be able to do it on this

one. But --

MR. G LSTRAP. WII| you have a conedy
course”?
CSR
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MR. ORSINGER. Yeah, |'ve taken the conedy
course, too, and it's not nuch better. | did it on the
internet one tine, and that was worse than going to cl ass.

CHAI RVMAN BABCOCK: Judge Lawrence has got a
serious comrent about your frivolity.

HONORABLE TOM LAWRENCE: Wl |, severa
questions. Wen we talked at the last neeting, did we
talk about writs being in this or was that sonething that
was added?

HONCRABLE NATHAN HECHT: | don't recall. It
was added. It was not in the recomendation that cane
before, but it was added.

HONORABLE TOM LAWRENCE: |'ve got a few
calls on this issue of wits, and | was | ooking through
the wit of attachment rule, distress warrant execution
and garni shnent, injunction and sequestration. [It's kind
of interesting. Sone of themtalk in terns of "the
citation nay be served in the sane nmanner prescribed for
citations,"” which | presune would be private process
servers. QOhers use the term"sheriff or constable or
officer" in determ ning what can be done under the wit.
And are we saying or is the Court saying that a private
process server can serve a wit of sequestration,
gar ni shnment ?

HONORABLE NATHAN HECHT: Well, the proposed
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rule would I et you serve -- would let a private process
server serve whatever process he could serve by court

aut hori zation as long as he followed these procedures, so
if there were a statute limting service to an officer

with the idea that that were public officer then the

answer woul d probably be "no.
HONORABLE TOM LAVWRENCE: Well, for exanple,
in the wit of attachment rule, the service of the
citation, apparently Rule 598(a), says it can be served in
the sane manner prescribed for citation. Then you' ve got
597 that says "sheriff or constable" and then 604, 606,
and 607 use the word "officer.”" "Oficer will return" or
whatnot. So it's a little -- but the question is going to
be, if I've got a wit of sequestration or an execution or
a distress warrant, does that mean that the private
process server can serve that and handl e everything
involved in that; or are we going to have the private
process server serve it and then where it says "sheriff,

constabl e, or officer," sonebody not involved in the
service is going to sonehow get put into this process?

HONORABLE NATHAN HECHT: No, | think that
identified a problem as Richard did, that we're going to
have to clarify either by ironing out those

i nconsi stencies or taking "wits" out.

MR. ORSINGER Well, you know, you could
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take "writs" out of here and not damage nuch civi
litigation. The wits, wits are usually where you're
using the force of |aw agai nst soneone against their wll.
| nmean, that's not always the case; but nbst wits are
i ssued out because the court has made either a prelimnary
or a final decision that sonebody is going to have to do
somet hing they don't want to do; and private process
serving for the nost part is just getting |awsuits going
and getting stuff served that allows the litigation to
nove al ong; and so taking "wits" out probably wouldn't
damage the benefit that we're acconplishing; and frankly,
| can't imagine an 18-year-old woman trying to, you know,
nove a bunch of furniture out of a house when an FE&D has
been granted or trying to arrest sonebody and take themto
jail. | don't even know if they can. Mybe you would
know better than |, but sonme of these wits | think that
private process servers are going to refuse to do because
they're just likely to get them shot or stabbed or hit.
HONOCRABLE TOM LAVWRENCE: Well, if you talk
to a constable or sheriff that does civil process they
will tell you that the service of citation is relatively
sinmpl e conpared to service of wits, which is what they
spend nost of their tine training on. | don't know that
the private process servers spend any tine training on

wits of execution, distress warrants, wits of
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1 sequestration or garnishment. | nean, this is not
2 something that -- | don't think they receive any training
3 on. | think if you took wits out that you would solve a

4 big problem and I'm presuning that when you say "wits,"
5 woul d that nean a wit of possession in a forcible? It

6 woul d?

7 HONCRABLE NATHAN HECHT: Yes, it woul d, but
8 once again, | think we have to | ook at whether it wouldn't

9 be sinpler just to take "wits" out.

10 HONORABLE TOM LAWRENCE: Well, | think it --
11 I would recommend taking "wits" out, for the tine being
12 at least until this is studied a little nore. | think

13 it's going to be very probl ematic.

14 CHAI RVAN BABCOCK: Justice Bl and

15 HONORABLE JANE BLAND: First | want to say

16 to Richard that | think you grossly underesti mate what an

17 18-year-old woman can acconpli sh.

18 HONORABLE NATHAN HECHT: He deserved that.
19 HONORABLE JANE BLAND: But | do not think
20 that the -- and Levi or Kent can correct me if |I'm wong,

21 but I don't think that the district judges use private
22 process servers to serve wits, and so | think we're

23 better off taking it out and leaving it out. | had to
24 nake the second coment just so | could nake the first.
25 CHAI RVMAN BABCOCK:  Anybody el se have any
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thoughts on that? Yeah, Jeff.

MR BOYD: What is the source of what we're
tal ki ng about now that allows these new individuals to
serve wits? 103 as witten doesn't do that. What am|
m ssi ng?

MR. ORSINGER. The proposed rule does. You
need to be I ooking at this. That piece of paper is really
not the proposed Rule 103, and | don't know why.

MR LOWN | thought | had everything.

MR BOYD: So this --

MR, ORSINGER | don't know what this is.
This was a version of 103 that was sitting out there, and
| don't think it's the proposed rule. | don't know where
it cane from | had nothing to do with it

MR MUNZI NGER: So coul d soneone read it

outloud? It's a relatively short sentence that we need to

have read. |It's not included in anybody's packet.
MR ORSINGER. | can read it. "Process,
including" -- this is it. It's in the first phrase.

"Process, including citation and other notices, wits,
orders and ot her papers issued by the court may be
served. "
MR. BOYD: Now, has that been published?
MR. ORSINGER. This is effective February 1

unl ess the Supreme Court pulls it back
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MR, BOYD: And that's the version that was
publ i shed, not this?

MR, ORSINGER True. So the wits and
orders part is sonething that's new. It's not in our
current 103.

HONORABLE TOM LAWRENCE: Doesn't the
Property Code specify sheriff or constable for wit of
possessi on?

MR, ORSINGER  Well, | think that what
Justice Hecht is saying is that the statute would trunp
the rule, but you know, why would we have a rule that's
contrary to the statute?

HONORABLE TOM LAWRENCE: Well, the statute
in the Property Code | believe says wits of possessions
after evictions have to be sent to a sheriff or constable.

MR. ORSINGER. The current Rule 103 says
“citation and other notices nmay be served," so adding
"wits and orders" is to change the Texas practice because
under the current rule, if you had a court order that
woul d permt you to serve, the order would be linited to
citation.

HONCRABLE TOM LAVWRENCE: | understand. \What
I"'msaying is this rule as anended with "wits" would be
in conflict with the Legislature when they drafted the

Property Code and said only sheriffs and constable can
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serve a wit of possession. | think you' ve got a conflict
t here.

CHAI RVAN BABCOCK: Carl, then Frank

MR, HAM LTON: | would take out "other
papers" also if you're going to take out "wit."

MR, ORSINGER  Well, that raises another
kind of -- "other papers issued by the court may be served
by" and you' ve got three choices, sheriff or constable or
sonmeone aut horized by | aw, someone pursuant to a court
order, or a certified person. Sone of these e-mails said,
"Well, you could interpret that to mean that any notice of
a setting."

We have one froma judge in Mdland who
reads the rule as exclusive and that, therefore, |awers
may be inpaired from sending notice of hearing thensel ves
because that's another order, order setting a hearing on a
notion to, you know, conpel or expand the nunber of
interrogatories or whatever; and he expressed the concern
that if we were satisfied with the | anguage nmaybe we ought
toclarify with a cooment that we're not saying that
noti ces of hearing have to be served by Category 1, 2, or
3 and that |awers should still be able to serve notices
through the Rules of Procedure. Now, the rules that
permt service already may take care of that, but | think

it's reasonabl e.
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CHAI RMAN BABCOCK:  Frank, then Jeff.

MR. G LSTRAP: Apparently allowing a private
person to serve wits is problematic. | have this inage
of like the bounty hunter com ng out and breaking in and
t aki ng sonmebody's conputer, that type of thing. So is
there any reason to allow private persons to serve wits?
What are the advantages of it, if any?

MR, ORSINGER | can't think of one.
nean, it seens to ne like if you're going to use force
whet her it's against property or a person, you just need
to be a peace officer; you need to be trained; you need to
be armed; you need to know what the limts of the
Constitution are and --

MR. DUGAE NS: Except if you had a comon
wit of injunction

MR. G LSTRAP: Common wit of what?

MR. DUGE NS: An injunction. Just in a
civil case. It doesn't involve seizing people or
property, just the issuance of an injunction

MR G LSTRAP: More the nature of a service.

MR DUGENS: Yes. And if you're trying to
find sonmebody, it's hard to get a constable or sheriff to
sit outside for hours and hours waiting on them It is
convenient to use a process server in that circunstance.

| agree with everybody on the other circunstances.
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MR. G LSTRAP: Wy don't we just allow them
to serve wits of injunction and that's it, or tenporary
restraining orders and that's it. That m ght be one
appr oach.

MR DUGEA NS: | think we should consider
carving that out because it's nerely service of a court
order, but you can't do it presently by a process server.

HONORABLE TOM LAWRENCE: You know, if you
| ook at the wit of attachnent, you've got different
| anguage used which is a little confusing, because Rule
598a says, "The defendant shall be served in any naner
prescribed for service of citation" and then Rule 597

says, "The sheriff or constable receiving the wit shall,’

and then 604, 606, and 607 talk in ternms of the officer

maki ng such sale. "The officer executing the wit of
attachrment,"” and so I'mnot -- it's a little confusing,
and then you -- so which rule would trunp which rul e?

CHAI RVAN BABCOCK:  Buddy.

MR. LON You know, aren't we really talking
about wits that require the server to take action against
person or property? And the other wits, they don't do
that, and anybody could serve, like a wit of injunction
He's not required to take action against a person or
property, so wouldn't -- isn't it -- aren't those the

wits we're tal king about that require action, that server
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take action against the person or property, like
physically take property?

CHAI RVAN BABCOCK: We're tal king about
taking themout, you nean?

MR LOW Pardon?

CHAI RVAN BABCOCK: Tal ki ng about taking them
out ?

MR LON Right, taking themout, but then
that would leave in the other Iike a wit of injunction
you just serve or a notice and so forth, and it sounds
like to nme the only ones we're worryi ng about is where the
server must take physical action against a person or
property.

CHAI RVMAN BABCOCK: O the Property Code, if
the Property Code requires --

MR, LOW  Yeah.

HONORABLE TOM LAWRENCE: | don't have mny
Property Code, but | believe it says "sheriff or
constabl e" for wit of possession

MR. ORSINGER  You coul d say "and ot her

notices," comm, "and where by permitted by law, wits,
orders, and other papers" so that we automatically nake
the rul e subordinate to the statute.

MR LOW | know, but how does that take

care of a wit of injunction?
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MR. ORSINGER Well, naybe we shoul d say
"where not prohibited by law." | nean, we've got sone
provisions there that really seemto require a peace
officer, a certain wit, and others like a wit of
injunction there's no requirenent that that be served by a
peace officer, so we mght be able to just --

HONORABLE TOM LAWRENCE: No, in the wit of
i njunction you've got Rule 686 that says "serve like
citation." 688 uses the term"sheriff or constable,” and
689 uses the term"officer."

MR. ORSINGER. 688 is for tenporary
i njunctions or permanent injunctions?

HONORABLE TOM LAWRENCE: Let ne | ook

CHAI RMAN BABCOCK:  Frank

MR. G LSTRAP: There's another problem |
nean, this term"wit" is extrenely vague. | mean, what
about wit of certiori? What about a wit of prohibition
or a wit of mandanus? | nean, those are all wits, which
is kind of a vague term meani ng an order issuing fromthe
court, kind of; and before we just stick in that vague
termwe mght want to scrutinize exactly what we're
allowing to be done; and maybe we need to limt it -- |
nean, | |ike Buddy's idea, sonething along those |ines,
sonet hing that requires sonething nore than just handi ng

somebody a piece of paper.
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1 CHAI RVMAN BABCOCK:  El ai ne.
2 MR. LON You could put in there "except as
3 provi ded" -- "where contrary by law' or sonething like

4 that, and if the Property Code requires sonething, well,
5 then it wouldn't be inconsistent.

6 CHAI RVAN BABCOCK: El ai ne

7 PROFESSOR CARLSON: | disfavor including
8 wits at all and the proposed Rul e 103.

9 M5. SWEENEY: You just favor or you

10 di sfavor?

11 PROFESSCR CARLSON:  Di sfavor

12 CHAI RVAN BABCOCK: Not in favor.

13 PROFESSOR CARLSON:  Not in favor.

14 MR. ORSI NGER. She's agai nst.

15 PROFESSOR CARLSON: |'magainst. And in

16 response to Judge Lawence | think that the reason that
17 the rules sonetines refer to sheriff or constable, other
18 times officer, other tines "as prescribed by the rules of

19 citation," these rules were principally pronul gated before
20 Rul e 103 was anended to allow the court to authorize a
21 private person to serve, and | just don't think we went

22 back and | ooked at that in terms of who was serving those

23 wits.
24 CHAI RVAN BABCOCK:  Jeff.
25 MR. BOYD: The new proposed rul e adds what
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think was intended to be a solution to the question that
was raised at our last nmeeting, and that's that any person
certified by order of the Suprenme Court can serve. |Is
there a proposed order of the Suprene Court already? And
is that in our material s?

M5. HOBBS: |It's over there on the --

MR. BOYD: What |'mwondering is maybe the
order of the Suprenme Court should just say these persons
can serve citation only but not wits and ot her papers.

MR. ORSINGER Well, that doesn't fix the
probl em that peopl e under subdivision (2), who are al so
18-year-old wonen, will be doing it under subdivision (2)

i nstead of subdivision (3).

MR. BOYD: But that problem has existed for
along time if that's a problem because the rules on
attachnment and distress warrants and all those say that
they can be served by anybody authorized to serve
citation, and Rule 103 has for sonetine allowed them any
person authorized by law or witten order of the court who
is not less than 18 years of age to serve citation

I nean, as | recall, we got into this just
because of the idea that serving citation didn't always
have to be a constable and if we could set it up in a way
to allow other people to serve citation, and we decided to

solve that -- address that issue by saying we'll all ow
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peopl e authorized by a Suprene Court order to do so. So
the Supreme Court order could just say, "W hereby order
that the followi ng people can serve citation but not wits
or other papers.”

MR. ORSINGER Well, the existing practice
before this effective rule for persons authorized by
witten order only applies to citation and other notices,
so the insertion of "wits and orders" is a change on the
previ ous practice.

MR. BOYD: No, because if you | ook at the
rules on service of a wit of attachnent or distress
warrant or others, it says those can be served by anybody
aut horized to serve citation, which takes you back to this
rule to say any person

CHAI RVAN BABCOCK: Judge Law ence.

HONORABLE TOM LAWRENCE: Well, that's right.
It does allow the service of a wit, but virtually
everything else other than the actual service of the wit
has to be done by a sheriff, constable, or officer. So as
a practical matter a private process server could serve
it, but they're not going to send that over to the sheriff
or constable, who are not going to have anything to do
with that if they didn't serve it. So while it's
theoretically possible for a private process server to

serve the wit of attachnent, he can't do anything el se.
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Everything else involved in that wit has to be a sheriff
or constable or officer.

CHAI RVAN BABCOCK: kay. Yeah, Carl.

MR, HAM LTON: Well, | think that the
concept of private process serving was al ways just
intended, wasn't it, for citations to facilitate the
service of citations and subpoenas, perhaps; but if we
exexpand to it wits, as Tom points out, how is that
person going to care for and take care of property that's
sequestered or sonething like that? They don't have any
ability to do that.

CHAI RVAN BABCOCK: Wy was "wits" inserted
later?

HONORABLE NATHAN HECHT: There was sone
suggestion that it should be because it was as -- as has
been pointed out by a couple of people, sonetinmes it's
hard to serve injunctions on people, it's hard to catch
them sane problemthat you have with serving citation

MR. ORSINGER. TRGOs particularly.

HONORABLE NATHAN HECHT: TRGs.

MR. ORSINGER  They can duck a TRO for days.

HONCRABLE NATHAN HECHT: And that that's one
of the reasons that private process servers are so wel cone
by the Bar, is because they have a profit incentive to get

the job done as opposed to the sheriff or constable who
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may or may not act, because, in all fairness, they've got
lots of other things to do; and so -- and, frankly, to get
comments |ike we've gotten and we're tal king about now to
see if this is really a good idea or a bad idea.

CHAI RVAN BABCOCK: Ckay. Frank

MR. G LSTRAP: Wuldn't the probl em be
solved by sinply allowi ng private process servers to serve
citation or notice? | nean, you're never served with a
wit of injunction. You're served with a notice of a
tenmporary injunction, | believe. You' re not served with a
TRO. You're served with a notice of a TRO Is that
correct?

MR DUGENS: No, it's a wit.

MR. ORSINGER. There actually is a piece of
process. Even though what the judge signs is called a
tenmporary restraining order, it's really an order directed
to the clerk of the court to issue a tenporary restraining
order, which is a piece of process.

MR. G LSTRAP: | thought you got a notice

MR. ORSINGER: You have a notice of the
hearing. |If you get a TRO you typically get a hearing at
the tenporary injunction hearing, and that notice is with
the TRO, and you have to serve not only a tenporary
restraining order signed by the clerk of the court, but

you have a notice of the tenporary hearing signed by the
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clerk of the court, two separate pieces of process

resulting fromone conbined order signed by the judge, and

nost people confuse the TRO, "I got a TRO signed by the
judge."” They got an order for the issuance signed by the
j udge.

HONORABLE NATHAN HECHT: And covered by Rule

687.

MR, G LSTRAP: |'m wrong.

CHAI RVMAN BABCOCK:  El ai ne

PROFESSOR CARLSON:  But even with TROs and
injunction, | think before you subject a citizen to

contenpt or the potentiality for contenpt that it should
be served by an officer, not by a process server

CHAI RVAN BABCOCK:  Why?

PROFESSOR CARLSON: | think not only because
of the training of those folks, |I think the ramfications.
Maybe soneone won't take it real seriously if -- well,
Richard is not, if an 18-year-old girl -- apparently he's

not paying attention

HONORABLE JANE BLAND: |'mlistening, and
nmade ny comment.

CHAI RVAN BABCOCK: Yeah, but we can run with
this all day.

PROFESSOR CARLSON:  We've only just begun

CHAI RVAN BABCOCK:  Yeah, in |ight of
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Ri chard's recent experience with an 18-year-old girl.

PROFESSOR CARLSON: | just think there is
sonet hi ng about --

MR. ORSINGER. Which is none, | night add.

CHAI RVAN BABCOCK:  Yes, Carl.

MR. HAM LTON: Rule 103 specified citations
and other notices, so it wouldn't be a big problemjust to
list under the new rul e exactly what these people could
serve. Not very nmany things, but just list them

CHAI RVAN BABCOCK:  Yeah. Buddy.

MR. LOWN But sone of the private process
servers are better trained than the constables. W had a
constable in ny little county that couldn't read and
wite. | nmean, he wasn't going to school. That is the
absolute truth and --

CHAI RMVAN BABCOCK:  But when he served an
i njunction people stood up and took notice.

MR. G LSTRAP: But he does have a badge. He
does have a badge

MR. LON That's right. And, | don't know,
we' ve cone a | ong way now because in ny county a | ot of
people can read and wite. |'mnot certain about sone of
those other counties.

CHAI RVAN BABCOCK:  Yeah, Richard.

MR. ORSINGER  You know, probably 99.9
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percent of the TROs are fanmly law TRGCs. | nean --

CHAI RVAN BABCOCK: 60 percent of the cases,
99 percent of the TROs.

MR, ORSINGER | know there are TROs in
famly law constantly. | don't see it that often now that
the forecl osure craze is over, but we definitely would
need to perpetuate private process servers for TROs in
famly law natters, because, you know, you frequently have
peopl e that are avoiding service there; and you can't get
a constable or sheriff's deputy to stake sonmebody out for
ei ght hours, so we have to be sure we can keep that
process alive.

CHAI RVAN BABCOCK:  Ckay.

MR DUGANS: It's a real problem too, in
trying to prevent somebody from taking busi nesses where
the small business owners are fighting over the breakup of
a business, and sonebody is trying to grab or hide
records. | mean, | think we do need to allow it in those
[imted circunstances because you cannot get a constable
or sheriff to hide out and find this person and get them
served.

MR. ORSINGER And they won't do cl ever
things like pretend like they're delivering flowers, you
know, or be carrying a file that |ooks |ike a business

file and you open it up and it's got the process inside.
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Peace officers are not that --

MR. DUGE NS: Pizza delivery.

MR. ORSINGER  Yeah. There's a |ot of
tricks of the trade.

CHAI RVAN BABCOCK: Ckay. Any ot her
comments? Richard, anything else to say, |ast word?

MR. ORSINGER: (Nods negatively.)

CHAI RVAN BABCOCK: (Ckay. Does this give you
a sense of --

HONORABLE NATHAN HECHT: Very hel pful . Yes.
Very hel pful. Thank you.

CHAI RVAN BABCOCK: Al right. Geat. Paula
is here on Item5, the electronic jury shuffling.

M5. SWEENEY: You-all have a one-pager in
your stack on this, which is a letter from Judge
Chri stopher to Justice Hecht about Rule 223 of Rul es of
Cvil Procedure, which is the jury shuffle rule; and her
proposal is that when a |l awer wants a shuffle, that
i nstead of shuffling nanually the clerk be able to shuffle
in the conputer, rerandonize the jury cards and produce a
now shuffled list without the tinme delay and so on of
havi ng the panel sitting around in the hall while the
cards are manual ly shuffled. |'ve heard no other conment
fromany other group or coment on this. | personally

think it's a great idea and would commend it to you and
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woul d open the floor to coment for anybody that wants to
say anything about it.

MR. ORSINGER | don't know, Paul a probably
hasn't tried as nmany cases in South Texas as | have,
but --

CHAI RVAN BABCOCK: Family cases.

MR. ORSINGER Fanmily law cases. If I'min
a hostile county where the opposing |awer is very well
positioned at the courthouse, | want to be able to watch
the jury shuffle, and I've tried to watch it, and | think
that it's been a good practice. |If you nake this entirely
electronic, it's not verifiable, and we're struggling with
that issue nowwith the presidential elections. There are
sone states that have no paper trail for ballots that were
cast, and we're about to see litigation on that,
understand, and I'mjust -- | know that probably it's a
hell of a lot nore convenient, but if a shuffle is turned
over to sonebody that goes back into their office and hits
a button on the conputer, you've just |ost al
accountability, and it bothers ne. It really does.

MR LON \What rule says you get a chance to
wat ch the shuffle?

MR ORSINGER Well, | go in there, and
wat ch them shuffle it up.

MR LON No, my questionis -- nowthat's
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the 18-year-old. What rul e says you have a chance to do
that, to watch then? The clerk goes back there and they
come back and they say they shuffled it. You say, "You
violated the rule.”

MR ORSINGER: No, | follow the clerk.
Well, | haven't had to do this lately, but |I follow the
clerk back --

MR LOWN \What if she goes in the |adies
bat hroom and does it?

MR ORSINGER Well, if it's a |ladies room
| wouldn't go in.

MR. MUNZI NGER:  He woul d get that
18-year-ol d process server

MR. ORSI NGER Maybe nobody el se cares, but,
you know, if you've ever tried a case in a hostile smal
county agai nst a well-positioned adverse attorney, the
court house is not your friend.

MR LON Well, 1've been there nany tinmes.

MS. SWEENEY: |'ve tried a ot of ned mal
cases in little bitty counties agai nst one of six doctors
where, you know, | kept ny car doors |ocked and ny w ndows
up until | was out of town, but |I've not had the
circunstance where | felt like | was getting screwed in
that particul ar way.

MR. LON There are other better ways.
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M5. SWEENEY: There's ot her ways.

CHAI RVAN BABCOCK: Justice Bland and then
Judge Benton.

HONORABLE JANE BLAND: The reason that Judge
Chri stopher requested the rule change is that the way that
the rule is witten now adds about an hour to an hour and
a half of tine to voir dire selection; and not only is
that tinme valuable to the |awers who are trying to get
their jury picked and the judge, but to the jurors who
must sit out in the hallway doing nothing while we type
all the jury information cards up, put all the slips of
paper in the trash can to shuffle, pull them out,
reconstitute the jury with new numbers, and go and recopy
that information to give to the | awer

So it's not just a sinple process. It's a
several step process that involves nmaking nultiple copies,
so the conputer regeneration would allow the bulk of this
tine to be saved, and it's critical tine. 1t's time when
everybody has a lot to do, so | think that we should allow
for this in light of a problemthat we know exists; and
then, Richard, you can followthe clerk into the clerk's
of fice and watch the clerk punch the button on the screen
to see the random generation and report back to us if you
think there's a problem but |I don't think we have any

evi dence yet that this would be a problen and right now
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we do have an existing problemto address; and that
problemis that we always add an hour and a half of tine
in doing a shuffle.

Not to mention the fact that | think that,
havi ng watched ny clerk do a lot of shuffles, it's |less
random t han you think, not because of any intention on her
part, but just because you cut things up and throw it into
a trash can and who knows how good and randomit gets
redi stributed; and just by, you know, experience, the jury
doesn't always end up looking all that different than it
did -- the jury order nunber doesn't end up | ooking al
that different. That's for another day. | think this is
a problemthat's out there that here is a creative way to
cut down on the tinme the jury spends out in the hallway
that nakes us all | ook bad.

CHAI RVAN BABCOCK: Justice Hecht.

HONORABLE NATHAN HECHT: It woul d be hel pfu
to know how Harris County does that technically, whether
there's a program because the snaller counties are not
going to know how to do this; and they may have
conput er -generated or conputer kept jury lists, but they
just wouldn't know how to do a random shuffle on the
conputer; and so it mght be useful to find out from
Charl es or sonebody just technically how they do it; and

if that were a separable part of the systemor if it were
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a part of the systemthat everybody has and they're not
using, then it would be very easy to nove to that and
assure that the new one you get done, you really have a
new y randomi zed |ist as opposed to a conputer -- | nean,
someone mght think that, well, if you just sort it on zip
codes or sonething that would reshuffle it, but it's not
the kind of reshuffling that you want because there's an

i ntended order, or sort on |last nanes or sonething

That's not random So we would need to know how t he
comput er people actually get that done.

MR, ORSINGER Well, is this the kind of
thing the Ofice of Court Administration could pronul gate
a piece of software --

HONORABLE NATHAN HECHT: M ght be.

MR ORSINGER: -- that would be validated as
accurate and then we could require that they use it?

HONORABLE NATHAN HECHT: It might be
because, | nean, there are plenty of conputer prograns
that do this, that can randonize lists, but they just need
to be avail abl e.

CHAI RMAN BABCOCK:  Frank

MR. G LSTRAP: Wiy don't we allowit if the

parties consent, and if sonebody wants to be a stick in

the mud and say, "I'mafraid of getting hometowned in this
small town. | want to watch themshuffle it," they can
CSR
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CHAI RVAN BABCOCK:  El ai ne, then Paul a.

PROFESSOR CARLSON: Texas is pretty unique
having jury shuffle. | think we nmay be one of the few,
perhaps the only, jurisdiction that has it; and, of
course, it's only available in counties in which you have
i nterchangeabl e jury panels, two or nore district courts.
Three for sure, two if the two agree. Qur rule hasn't
been criticized in the acadenmic literature.

CHAI RVAN BABCOCK: Has or has not?

PROFESSOR CARLSON: Hasn't.

CHAI RVAN BABCOCK: Has not .

PROFESSOR CARLSON: Has as being msused in
some instances as an Enron agai nst Batson

MR. ORSINGER. An Enron agai nst what?

PROFESSOR CARLSON:  Enron agai nst Bat son.
You go in, you say, "I want to reshuffle, redistributing
ny odds here," so we're used to it in Texas, but it's
certainly not sonmething that is the normacross the United
States. | had understood Judge Christopher's remarks --
and | nmust have nisunderstood them -- that because the
jury shuffle was used at a tine when we used jury cards
and now we electronically are randomy selecting
prospective jurors that perhaps there is not a need for a
shuffle in those instances.

CHAI RVAN BABCOCK: (Ckay. Paul a.
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1 MS. SVEENEY: Well --
2 CHAI RVAN BABCOCK:  Then Judge Benton
3 M5. SWEENEY: We've already been to that

4 party in this group several tinmes and have articul ated

5 that the shuffle rule in its existence isn't really an

6 issue, and | don't think that this raises that issue, and
7 | do think and we've had the debate a bunch of tines that
8 it's inportant to retain that, but as to letting the
9 | awyers agree, | think you would end up obliterating the
10 rule. | think there's -- there are enough tinmes when

11 there are just obstructionists in the process on one side
12 or the other or both that are just not going to agree to
13 anything, and | think if you leave it open to that, you
14 probably -- you eviscerate doing this if we did it.

15 CHAI RVMAN BABCOCK:  Judge Benton

16 HONORABLE LEVI BENTON: Yeah, Professor

17 Carlson really just raised the issues that | wanted to

18 raise. |1 was unaware that the purpose of the rule and its
19 origin had been discussed before. | don't know why we
20 still have the rule in 2004; and |, frankly, would like to

21 see the Court on its own notion without any debate here

22  just do away with the rule; but if we're going to have the
23 rul e, Frank's concerns and Richard's concerns are of no

24 nonent, because if you're concerned about the shuffle then
25 you mght as well go back further in the process and
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i nsi st on being there when the sumobns go out, insist on
being there when the will is reconstituted. |If there
are -- if the systemlacks inintegrity, it's going to
lack in integrity at several points and not just when a
shuffle is requested.

CHAI RVAN BABCOCK: Yeah. | once used ny
opponent's shuffle as a basis for a Batson chall enge
because wi t hout having any infornmation about the jury
other than he went in and | ooked at them he asked for a
shuffle, and the effect was to nove a di sproportionate
nunber of people of one race around in the panel

MR. LON But that's the whole thing.
nean, if you see 15 or -- well, you know, you're in
trouble if you see that nany, but if you see several right
in arowand so forth and you don't think you've got a
good gathering of it, you should be able to shuffle.

PROFESSOR CARLSON: These 18-year-old women.

MR, LOW Yeah. | nean, |I'mnot --

CHAI RVAN BABCOCK: Richard and then Justice
Bl and.

MR. ORSINGER To ne the shuffle has an
i ndependent purpose fromthe original jury sunmons. |If
you're | ooking at a panel and you detect what you think is
a pattern, whether it's a conscious pattern or an

accidental pattern that you don't have a fairly m xed
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jury, this is a pal pable way where you can assure yourself
that you do have the random sequencing. Now, you can't
elimnate discrimnation that occurs. That's been
litigated all the way to the Suprene Court, and we have a
| ot of safeguards, but if you' ve ever gone to a place
where it | ooks like the panel is stacked on the front end
or the back end and that just doesn't |ook normal to you
and you could shuffle, then if you end up about the sane
or worse off at least it's random and to nme that's an
entirely different question from whether you want to
chall enge the integrity of the process all the way back to
t he begi nni ng.

CHAI RVAN BABCOCK: Justice Bl and, then
Paul a.

HONORABLE JANE BLAND: The reason that Judge
Christopher sent the letter in nowis because Harris
County is in the process of building a new jury assenbly
roomand also is getting software together to facilitate
the delivery of jurors to courtroons; and as part of that

they're going to scan every juror information card or

every bit of information that a juror has -- well, now it
gives you, will be on the conputer. So the idea of
electronic shuffle is not only will it randomy regenerate

the panel, but it will also attach with it all the jurors

i nformati on so when you press the button, information wll
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come out in the right order

So not only does it save time in terns of
the reshuffling, it also elimnates the reordering and the
recopying and all of that. That's the reason why it's
here now, and | will talk to Tracy and to Charl es about
giving us sone information about how they're planning to
do that, but | know that's what they would like to do; and
when you have as many district courts and county courts as
there are in Houston, it really will save tinme in the
whol e voir dire process.

CHAI RVAN BABCOCK: Paul a

M5. SWEENEY: Wth all due respect to the

Bat son i ssue, of which | ama chanpion, that's a red

herring in this venue, in this rule, | think; and | think
it's being used to elinnate the shuffle for -- with
uni nt ended consequences. |'ve used the shuffle when |'ve

gone to pick a malpractice jury and in the first 12 people
there were eight health care providers and none on the
whol e remai ni ng 60 people. So for that case this panel
where it may have been randomy constituted, but the
coi nci dences were that that was an inherently horrifically
unfair panel for me -- John would have liked it for that
case.

Is it possible that somebody m ght use it

for a Batson related reason for an inappropriate racial or
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religious or protected categories? Sure. | nean, there's
a possibility for abuse of al nost every rule we have, but
we can't keep letting the dog of abuse -- the tail of
abuse wag the whol e dog of these rules; and the rule was
here for cases where a panel supposedly randomy
constituted and even properly randomy constituted turned
out to be unfair for that particular case, where, you
know, you wal k in and you've got six insurance adjusters
inthe first 10 or whatever would be unfair in your
particul ar facts of your case, and so you rerandom ze
t hem

You get one shot, so we don't have the
abuses that we used to have of everybody is wanting to
shuffl e back and forth. You get one shot at it. [If it
can be done expeditiously electronically, | think that's
terrific because | hate that delay, and then you have at
| east one nore shot, and if they all show back up there
again then you're just not going to have a good day, but
at least you had a crack at nmking what appears to be
unfair for that particular case fairer, and | hate to see
us even picking up the idea of getting rid of one of the
safety valves that's in the system

MR LOW | totally agree, because |I've had
the experience where |I'mthe defendant, and the bank

president, the head of the corporation, everybody | want
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on the jury is No. 40 to 44, and we're never going to get
there, so I'mgoing to ask. It happens. [It's not a
matter of race, and | don't even know how they pick them
| get there and they're there, but | know how to shuffle
t hem

CHAI RVAN BABCOCK: Not if we make it
conput er - gener at ed.

MR LOWN | don't know anythi ng about
conputers. If they tell ne they did it, | figure they
di d.

PROFESSOR CARLSON: That's just it. You're
not |ooking for fair and inpartial jurors. You' re |ooking
for jurors partial to your case

MR LON No, | want one that's equal where
it will be -- well, maybe favor my client a little.

CHAI RVAN BABCOCK: Ri chard Munzi nger

MR. MUNZINGER: | just want to note that for
the second tine today | agree with Paula. W all want to
watch the sky and listen for the trunpets, but it isn't a
question of not wanting a fair and inpartial jury. O
course you want a fair and inpartial jury. You want fair
and inpartial jurors that reflects the conmunity, and when
your bank president is No. 40 and the first 13 are | abor
uni on nmenbers, and you've got a case involving a | abor

uni on, you rmay not get a fair reflection of your
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community. The shuffle is a valid, valuable tool to a
trial lawer who is looking for justice and truth, and
don't take it away fromhim

CHAI RVAN BABCOCK:  Yeah, | don't think the
proposal, in fairness, was to take it away but rather just
to be able to touch a button to reshuffle it.

MR. G LSTRAP: The point was noving.

MR. ORSI NGER. Yeah, the point was to nmake
it nonverifiable.

HONORABLE LEVI BENTON: | join, although
think you're a chanpion of this -- the Batson issue
because | think, as Richard put it, it's not an
opportunity for truth or justice because truth or justice
ought to be the sane whoever is in the box.

MR MUNZINGER: That's nice to think.

MR. ORSINGER | agree with you, it ought to
be.

MR. MUNZI NGER: Everybody cones to tria
with their preconceptions and their self-interest, and to
pretend that you can pick up 12 people at random and you
are going to find 12 that are going to be equally fair, |
don't believe it's true. | don't believe it's good or bad
for either side of the lawsuit. Wy do we have 36 people
come and sit in the jury box. Just take twelve off the

street and say, "Go try the lawsuit." Well, that's not an
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intelligent jury trial

HONORABLE LEVI BENTON: | have had a case go
to trial where one side picks six, the other side picks
six. W need 12 people.

MR. MUNZI NGER:  When | heard someone say
that it was criticized in the circles of academ a it
bothered me. It bothered ne greatly. | generally suspect
t hose things.

CHAI RVAN BABCOCK:  Poor El ai ne i s wounded
deeply by this. Judge Peeples, did you have a commrent?

MR. ORSINGER |Is she as angry as Judge
Bl and?

HONCRABLE JANE BLAND: | didn't hear it.

HONORABLE DAVI D PEEPLES: Those of you who
want the shuffle in court, do you contend that if there
truly has been a random shuffle in the central jury room
and the panel that arrives at the courtroomis a random
shuf fl ed panel that you ought to have a second chance if
you just don't like the way it cane out?

MR MUNZI NGER:  Yes, | do.

M5. SWEENEY: You get one shuffle.

HONORABLE DAVI D PEEPLES: | know this gives
you that, but this was witten back before we had conputer
shuf fl es.

MR LON | know, but we still had people.
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HONORABLE DAVI D PEEPLES: |t works both
ways, as Buddy and Paul a have said, but | would be willing
to wite the rule so that if we could be very sure that
the panel that arrives at the courtroomwas randony
shuffled, and in the big cities you've got a lot of courts
and you take excuses and reschedul e people and you take
what you' ve got |leftover, and if that can be shuffled
again and go out randomy to the courts, what is the
injustice in taking what randomy you got? It mght be
good for you; it nmight be bad for you; and if it's good
for you, it's bad for the other side and vice versa; but
i f randommess does happen in the central jury room what
is the injustice of having a fair and equal chance and if
it comes out a little bit at one end or the other, what's
wong with that?

MR LOWN But if you get a fair mx, you get
a better shot doing it twice to get an equal mx than you
do just one.

M5. SWEENEY: Yeah. Statistically speaking
if it comes out skewed as it relates to that case and you
shuffle again, | nean, the statistics tell you it's not
going to conme out skewed for that sanme case again
probabilityw se

CHAI RVAN BABCOCK: Harvey.

HONORABLE HARVEY BROWN: \Well, as sonebody
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who is a trial lawer now but was a judge for a while,
just think it's different perspectives. | think the
j udges have seen this abused, and when it's abused it
bot hers you, and | think nost trial judges at sone tine
have seen sonebody ask for a shuffle when they haven't
seen had tine to study the sheets about the people, so
we've seen it

On the other hand, | do recognize that it
can be valuable, although |I've also seen it work the other
way. The defendant asks for the shuffle and then you get
-- the health care providers were in the back and all of
the sudden now are up front and you're unhappy. |'ve
al ways wondered why a second randomis nuch better than a
third random Does the party that turned out really bad
with the first shuffle seens |ike maybe they want a
shuffle now? | understand there are some dynam cs here,
but it seens to me the proposal on the table today is a no
brai ner.

MR. G LSTRAP: Yeah

HONORABLE HARVEY BROWN:  This is sinple.
Maybe sone people m ght say that we should all ow the
parties to by agreenment opt out. | think that's not
necessary to change or articulate it, but | think this is

pretty sinple.
CHAI RVAN BABCOCK: Al ex.
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PROFESSOR ALBRI GHT:  You know, one reason we
have perenptory chall enges and we have the shuffle, it
gives the parties the feeling that they have sone contro
over who's on the jury, and | don't think anybody in this
roomwants to give up the feeling that they have some
control over the jury, and that hel ps your client accept
the jury's decision, and | think we have to go through a
ot of this just for that reason

CHAI RVAN BABCOCK: (kay. Let's take a vote.
How many peopl e believe that the |anguage of Rule 223
shoul d be changed to allow for a conputer shuffle? Raise
your hand.

Against? 27 in favor, one not voting, the
chair not voting, so that would be two not voting.

MR. HAM LTON: That's assuming it's a
random

MR ORSINGER | would like to append on
there that --

HONORABLE LEVI BENTON:. That's assum ng we
have a shuffle.

MR ORSINGER. | would like to append on
there that we ought to consider having a standard protoco
for all the courts across the state that's issued by the
O fice of Court Adm nistration

CHAI RVAN BABCOCK: We're going to get down
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to the details because Paula's conmittee is going to wite
a rule inplenenting this.

MS. SWEENEY: Yes, sir, we sure are. And
it's going to be titled "The Sanctity of the Shuffle."

HONORABLE LEVI BENTON: | think we ought to
turn all of these things over to Justice Brister

MR. ORSINGER But we like juries.

CHAI RVAN BABCOCK: Vel l, we'll call it the
Brister shuffle or maybe the Brister hop. Okay. Paula,
we'll try to get to that next tine if your subconmittee is
abl e to put sone | anguage together.

M5. SWEENEY: Yes, sir, we're very diligent.

MR. HAM LTON: Can | ask a question about
that? 1It's nmy understanding fromour court personnel that
our jury lists come fromAustin fromrandomdriver's
l'i censes.

HONORABLE DAVI D PEEPLES: The jury pool Iist
comes fromAustin, and it's got driver's |license and voter
registration people on it.

MR. HAM LTON: The pool ?

HONCRABLE DAVI D PEEPLES: The pool that will
be sumoned to the courthouse on a given day.

MR. HAM LTON: Yeah, that's what |'mtalking
about .

HONCRABLE DAVI D PEEPLES: The |ist cones
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fromAustin, and the county deci des how nany they do.

MR. HAM LTON: Does that come from Austin by
paper or by a conputer?

MR WLDER It cones by tape.

MR, HAM LTON: Paper?

MR, WLDER No, sir, it's electronic.

MR ORSINGER: And is it random when it
cones or is it sequential?

MR WLDER It's just all in there, and
basically we do the -- when we spin the -- we call it spin
the wheel. It's an electronic wheel. W have an
algorithmthat does all the random ki cki ng out of the
6,000 or so a week that | call.

MR. ORSINGER. So does every county have its
own algorithm or is there a standard al gorithnf®

MR. WLDER Yes, every -- to my know edge,
we have our own. |It's held up a court challenge. It was
created by an academi c professor, and to ny know edge
every county does it differently.

HONORABLE LEVI BENTON: Tom |1'm just
curious, do you-all use the pi squared nethod or the KS
met hod?

MR. WLDER | haven't |ooked at that. The
| ast chal l enge, court challenge we had to our algorithm

was about seven years ago, and |, frankly, haven't | ooked
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at it since. | can't tell you
HONORABLE LEVI BENTON: Ckay. |'mjust
curi ous.
MR, ORSINGER Well, if there's two nethods

that means that the acadeni cs probably disagree which one
i s accurate.

HONORABLE LEVI BENTON: Well, I'monly aware
of two, but |'mnot an acadenic

PROFESSCR CARLSON:  Well, | am and |'m
proud of it.

CHAI RVAN BABCOCK: No nore giving the
academ cs problens. So we're done with this.

Ri chard, on the subcommttee on information
technol ogy, there are sone proposed rules, and are you
ready to discuss then?

MR. ORSINGER: You know, Chip, | wish | had
some hel p here

CHAI RVAN BABCOCK: |tem 6 on the agenda.

MR, ORSINGER | know that, but | wasn't
able to get ahold of the actual rules thensel ves.

CHAI RVAN BABCOCK: Wil e you' re | ooking,
Justice Hecht, where are these rules in the Court's
panoply of things? Is it -- | mean, these are pretty far
al ong, but | don't think our group has discussed them

HONORABLE NATHAN HECHT: Well, you recal
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that, what is it, about a year and a half ago or so now or
maybe not quite that long, we presented -- an electronic
filing proposal was presented to the commttee, and people
fromthe Ofice of Court Administration were here. W
were nmeeting over in the broadcasters buil ding, and we
asked them questions, and we tal ked about how this was
going to work. W gave them some suggestions, and this
was on a case -- this was on a county by county approval
but this was not a statewide rollout. This was just an

i ndi vidual kind of a test project.

So they had some prelimnary rules that they
were going to use to start this project. They inplenmented
it in several counties. Several other counties wanted in.
There were a couple of rules changes along the way that
people -- that the people who were using the project
suggested. W nmade those again on an ad hoc basis. This
was just for the purposes of the project, and the
representation at that neeting and since has been that
when the project was far enough along that there was a
recomendation that it be used statew de by clerks that
want to use it, then we would begin to | ook at statew de
rul es because we didn't want a rule on electronic filing
in Bexar County and another rule in Harris County.

We wanted -- once you got through

experinenting with it to see what was the best way to go,
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1 then we wanted to standardi ze state rules. So these are
2 the proposed standardi zed state rules that would apply to
3 electronic filing, and they are taken fromthe rul es that
4 have been in use by the counties that have been using

5 this, of which there are now a nunber.

6 M5. HOBBS: | want to say it's 16 live and,
7 | mean, the Court gets a new county al nost every week to
8 approve the rules, so --

9 HONOCRABLE NATHAN HECHT: Well, this is

10 starting to grow, this electronic filing project, and

11 think, Richard, you were involved in its devel opnent in
12 Bexar County?

13 MR. ORSINGER Right. But as a subconmittee
14 of this conmttee we have received absolutely no input

15 from anyone; and the counties where | practice, | don't

16 think that they' ve fully inplenmented, or at |east |

17 don't -- | don't think they have in Dall as.

18 M5. HOBBS: Dallas County is |ive now.

19 MR, ORSINGER: When did they go online?

20 M5. HOBBS: Recently this fall, Septenber or

21 sonet hi ng

22 MR. ORSI NGER  Ckay.

23 MR WLDER It's just the county, county
24 courts.

25 MR. ORSINGER Are we being asked just to
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| ook at these tweaks, which are really just kind of
practical suggestions to make it work snoothly, or are we
bei ng asked to say that it is nowready to mandate
st at ewi de?

HONCRABLE NATHAN HECHT: Well, not mandate.

MR, ORSINGER For the counties that are
going to accept electronic filing it would be nandated?

HONORABLE NATHAN HECHT:  Yes.

MR. ORSINGER Ckay. Well, we have no
i nformati on base to do that. Chip, we don't have a vote
fromthe subconmttee. |If you'd like nme to, | will get a
neeting together, but the truth is we have no i nput from
anyone as to howit's working. Are you-all getting any
letters or conplaints fromanybody or any suggestions that
there's anythi ng bad?

HONORABLE NATHAN HECHT: No. But you should
check with OCA. | nean, they have been doing the
i npl enentation; but as far as | know, not only do we not
hear anything bad, but county after county, as Lisa says,

comes up and says, "W want to do it, too," so -- and this
is -- the Federal courts are -- have been nandated to go
to this. Some of them have been using it voluntarily for
the | ast couple of years, but now Congress has required

themall to go to electronic filing, and you don't have

any option except in sone instances you can wal k down to
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1 the courthouse and file it or sonething, but generally

2 speaking it's going to be required, and so we're nowhere
3 near that in Texas, but we're far enough along that we

4 need to begin to have standard procedures so that there

5 aren't any differences county by county.

6 MR. G LSTRAP: Is it correct that no Texas

7 court has mandatory electronic filing?

8 HONORABLE NATHAN HECHT:  Yes.
9 MR G LSTRAP: Is that correct?
10 HONORABLE NATHAN HECHT: That's correct.

11 The part of the project was to nmake it conpletely

12 voluntary. Many of the judges in the counties who are

13 using it wanted the authority to order it, and we stopped
14 short of that. W did give them sone nore power to entice
15 people to do it, but it's not mandatory. But it is, as |
16 say, far enough along that we need to take what the

17 prototype rul es were, which are three pages of rules, and
18 di sperse theminto the Rules of Civil Procedure.

19 M5. HOBBS: And ny understanding is that

20 Harris County judges have approved a rule, and it's about
21 to be subnitted, too.

22 HONORABLE LEVI BENTON: That's right.

23 MR. ORSINGER. You're tal ki ng about putting
24 these in the Rules of Procedure and not just a

25 m scel | aneous order?
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HONORABLE NATHAN HECHT:  Yes.

CHAI RVAN BABCOCK:  You got a proposal
Ri chard?

MR. ORSINGER Let ne spend sone tine with
OCA. I'msorry. And | guess we'll get the whole
subcommittee to comment on it, although, are we actually
getting -- we nay be getting counties that are signing on
but are we getting |l awers that are actually doing it? Do
we have a few hundred exanples or do we have a few
t housand exanpl es?

M5. HOBBS: | would guess closer to the
t housand than the hundred, but that's just based on, you
know, anecdoteal evidence. | do not know specifically
from OCA, but |I'mguessing OCA can tell you exactly how
many filings are coming through every day or every nonth
or --

MR. ORSI NGER  Ckay.

M5. HOBBS: | nean, | bet you can get raw
data on that.

MR. G LSTRAP: Once the Federal courts
mandate it, | think people kind of -- they are going to be
alot less reluctant to do it in state court, and | think
the Eastern District of Texas just nandated el ectronic
filing now

HONCRABLE NATHAN HECHT: Well, and the
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1 report fromthe Federal people is the Bar is running

2 downhill to have this, and there was sone concern that it
3 favored the large law firns, but it's turned out that the
4 opposite was true, and, actually, the Bar's response is

5 that especially favors snaller practitioners because they
6 don't have the expense of trying to get things to the

7 courthouse.

8 MR LOW Judge, we escaped the problem [I'm
9 assumng, that we had initially when they were filing with
10 somebody who in turn would relate it to the clerk, and

11 then the question was if they didn't relate it, they

12 weren't a deputy clerk, so therefore, you didn't file it
13 on tinme, and that thing nowis being filed directly, as

14  understand it.

15 MR. ORSINGER Nope. Nope. It is the sanme
16 systemthat you always heard about.

17 HONORABLE NATHAN HECHT: But we changed

18 that. W changed the probl em about when it was filed when
19 we tal ked to OCA at first about the prototype rules, and
20 it may be useful when the subcomittee comes back to have

21 OCA cone over again and show you the --

22 MR. LON Yeah, they did. They canme. Has
23 anybody had any experience? | nean, certain things you
24 have to swear to. |Is that perjury? Usually perjury is if

25 you swear false swears
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MR. ORSINGER. But these rules provide --
especially the amendnents in these rules provide that an
affidavit has to be a photographic i mage and not just a
digital

MR LON | thought it said --

MS. SWVEENEY: It did.

MR. ORSINGER But | believe this provides
that an affidavit has to be an actual --

MR LOWN Let's see. I'msorry. | read it
earlier. It says "docunments required to be verified or
sworn to under oath nmay be electronically filed only as a
scanned i nage."

MS. SWVEENEY: It is.

MR. ORSINGER Yeah, what that neans is you
actually have a picture of the affidavit that has ink on
it. Now, you don't have the original, but that's what we
have with fax filing right now You have an original --

MR LON | don't know. |'mjust
questioning if that really neets with other |aws about
swearing to and has to be perjury if you're not right. |
just raise that. That's all.

CHAI RVAN BABCOCK: Well, Richard, | think
for the next neeting then you ought to --

MR. ORSINGER COkay. |I'msorry. | did not

realize this was ready for final action
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CHAI RMAN BABCOCK: | think it is, and go
over it with your subcommittee, talk to OCA and do
anything else you think you need to to swab it out, and
this will probably take a little bit of tine.

MR. ORSI NGER Okay. And, Judge Hecht, are
we going to do like we do with the instructions to the
jury, and this will be an order that's appended to a rule
rat her than going through and trying to stick themin the
various rules where they fit?

HONORABLE NATHAN HECHT: No, this sticks
themin.

MR. ORSINGER Well, we're tal king about
maybe anending quite a few rules of the Rules of Cvi
Procedure.

HONCRABLE NATHAN HECHT: Four, five, siXx,
seven, eight, nine, twelve to be exact that the Court
woul d be proposing.

CHAI RVMAN BABCOCK:  Yeah. We've got, you
know, redlined --

MR. ORSI NGER  Ckay.

CHAI RVAN BABCOCK: -- rules here that we can
do, that we can go through.

Okay. Justice Hecht, in terns of priority

for our next neeting, | would think that the Judicia
Admi nistration Rule 14 would be a top -- may be the top
CSR
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priority.

HONORABLE NATHAN HECHT: | hope, actually,
if we could get sone proposal on destruction of court
records, just because the Legislature will be in session
and | know Charles wants to get sonme legislation if he
can't get a rule.

CHAI RVMAN BABCOCK: Listening to that, Panf

HONORABLE NATHAN HECHT: And so | don't
think it's too hard. It's kind of tricky, but | don't
think it will be real controversial when we get a
proposal, and if we could do that, that would take that
i ssue off the table.

CHAI RVAN BABCOCK: Ckay. So, Pam we will
give top priority to the retention and disposition of
exhi bits and depo transcripts for the next neeting, so
that will be nunber one priority. Rule 14 is second?

HONORABLE NATHAN HECHT: Yeah.

CHAI RVAN BABCOCK: Ckay. So we'll have to
be sure that Hatchell -- I've e-mailed Hatchell already to
tell himthat this is sonething that needs sone work,

i mediate work. We will have a couple of nonths to dea
with it, but that will be the second priority. 1Is there
anything else that's tine sensitive? Jury shuffles, HB4?
Probably the HB4 cleanup is probably.

HONCRABLE NATHAN HECHT: Yeah. And the jury

CSR
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shuffl e shoul d be easy.

CHAI RVAN BABCOCK: Right. Once Paula wites
her rule that enshrines jury shuffling forever.

MR. G LSTRAP: Maybe we will have HB4
finished by the time that the House passes HBS5.

CHAI RVAN BABCOCK: Right. So we probably
ought to do that. And --

HONORABLE NATHAN HECHT: And then el ectronic
filing.

CHAI RVMAN BABCOCK:  Yeah, electronic filing,
and Justice Wainwight's court reporter's record, and the
certificate of conference on notions for rehearing, and
any appellate rules that -- TRAP rul es that Dorsaneo
hadn't gotten to. Does that sound |ike an appropriate
order of business? Ckay.

HONORABLE NATHAN HECHT: And we can nove up
any that the subconmittee chairnman certifies will not take
nore than five mnutes

CHAI RVAN BABCOCK: |Is that going to be under
oath? Can we get himfor perjury, Buddy?

MR, LOW  Yeah.

CHAI RVAN BABCOCK: (kay. Any other -- we've
gotten through the agenda in record tine. Thank you,
everybody. 1s there any other business that we need to

tal k about today?
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1 (Meeting adjourned at 3:36 p.m)
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