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k_k_k_k_*

CHAI RVMAN BABCOCK: The first order of
business is to note what everybody sees, which is Justice
Hecht is not here, but | just got a call fromhim and he

is on his way, and he said to start without him so we

will. There are two cars that may belong to us that need
to get noved because if they're not they will be towed.
One is a black Ford Explorer, license plate P, as in

Peter, 45BKS, and the second one is a red Ford Mustang --
that's probably Elaine's -- convertible?
HONORABLE LEVI BENTON: That's mine, but the
next one is going to be a convertible.
CHAI RVAN BABCOCK: P72MAK. There are sone
reserved spaces that you can park in.
MR. MEADOWS: What about the visitors spots,
Chi p? Are they okay?
CHAI RVMAN BABCOCK: | think they're okay.
But 24, 25, 20 and 22, so any one of those you can --
HONORABLE SARAH DUNCAN: Say those again.
CHAI RVAN BABCOCK: 24, 25, 20 and 22.
HONCRABLE BOB PEMBERTON:  They will tow
menbers of the Supreme Court Advisory Conmittee.
CHAI RVAN BABCOCK: Apparently they will.
HONORABLE BOB PEMBERTON:  Yes, they will.

CHAI RVMAN BABCOCK:  You have persona

D Loi s Jones, CSR
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experience of that?

HONORABLE BOB PEMBERTON: | have persona
experi ence.

CHAI RVAN BABCOCK: Ckay. We'll defer -- we
will defer the status report from Justice Hecht unti
Justice Hecht gets here and go right into the Rule 15
situation. Paul Billingsley fromthe Harris County
clerk's office is here and has some renarks for us. Qur
standard in ternms of speakers on this topic has been to
al | ow anybody who wants to, really, to cone and to speak
once. |'ve had several requests from people to speak a
second tine, and |I've told themthat they are happy to be
here as resources and if we have questions, they can
respond, but if we let everybody who wanted to speak
multiple times speak we woul d never get this thing done,
and we have to get this thing done this tine.

Havi ng said that, the subconmittee has done
aterrific job in a very short period of tine, and | know
M ke Hatchell and Ral ph Duggi ns, who cochaired this
subcommittee, can't be here, but Hatchell sent ne an
e-mai |l that detailed just the incredible work that this
subcommittee has put into this, which he we all are
grateful for and | know the Court is grateful for.

In terms of the schedule, we'll put in a

full day today. | personally thought that we m ght need

D Loi s Jones, CSR
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to spill into tonorrow. |'ve heard other people say, no,
we coul dn't possibly spend two days tal king about this one
rule, but I think they underestimate this conmittee,
although | noticed Orsinger is not here, so we do get a
coupl e hour benefit by O'singer not being here. But if we
nmeet tonmorrow we'll meet between 9:00 and 11:00 if we need
it, but if we don't need it, that's great.

So without further ado, Paul Billingsley is
the technology director for Harris County District Cerk's
office, and he has a couple of comments. Paul

MR. BI LLI NGSLEY: Thank you very nuch. |
guess there was a little breakdown in comrunication. |
really wasn't prepared to nake a speech or anything today.
But since you gave nme the floor, I'Il be happy to take it
for a second or two.

CHAI RMAN BABCOCK:  Ckay.

MR. BI LLI NGSLEY: We just had a few comments
M. Bacarisse wanted ne to talk about. The way the rule
is nowthere is no way the electronic -- sensitive data
forns can be sent in electronically. Qur office is noving
a lot with Texas Online, working in conjunction with
Bearing Point. W're hoping to go live at the end of My,
start taking things in electronically through our office.
We would like to consider that process to be changed if

possi bl e.
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Al so, the sensitive data sheet being on a
pi nk pi ece of paper causes sone issues with us also. As |
said before, if we are taking things in electronically, if
that's the case then any tine | print out a copy of this
for soneone in the court we're going to have to be
stocking a | ot of pink paper throughout Harris County. So
those are the main issues that we have with this.

Agai n, thank you for giving ne the floor. |
really wasn't prepared to speak on this, but | did have
conment s.

CHAI RMAN BABCOCK: That's okay. |If the
i ssues come up as we nove along, we'll call on you.

MR, BILLI NGSLEY: Al right. Thank you.

CHAI RVAN BABCOCK: And feel free to raise
your hand if you think we're way off track on sonething.

MR, BILLI NGSLEY: Geat. Thank you.

CHAI RVAN BABCOCK:  Ti nming being i npeccabl e,
Justice Hecht is here to give his status report. Anything
to status us on? Hardly fair to make you wal k in and
start speaking.

HONORABLE NATHAN HECHT: |'ve got it right
here. Well, we have a ninth colleague if the Senate
confirns Chief Justice Johnson next week, as we hope they
will. | don't know if you know Phil Johnson. He's the

Chi ef Justice of the Amarillo court of appeals, has been

D Loi s Jones, CSR
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for a couple of years and was on that court for a couple
of years before then, before he was nade chief. He is a
graduat e of Texas Tech Law School and al so the university.
I am no | onger the ol dest person on the Court, although
because Chief Justice Johnson served a termin Vietnam |
still graduated fromlaw school before anybody el se, but
we are | ooking forward to having himw th us.

This committee worked on protective orders
last time, and since then the group in California that
rewites things so that sinple people can understand it
better has worked their nmagic on the forns. The task
force has been through them again a couple of tines, and
we think that they are in a position now where they can --
we feel confortable putting themout and they'll do some
good. There's probably a lot nore work to be done on
them nostly in the sense of just making them plainer, but
I think they'll serve a good purpose now, and the Court is
goi ng to consider approval of them Monday or Tuesday, and
| suspect they'll approve them

There is a bill pending in the House that
shoul d be voted out in the next few days on certified
question appeals that will fix the three things that this
comrittee was worried about with the statute, but wll
al so change the certified question appeal to allow for

questions to be certified without the agreenent of the
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parties if the case -- if the anpbunt in controversy
excl usive of the usual things is $100,000 or nore, or nore
than $100, 000, and still require the agreenent of the
parties if it's less than that. So this is a nove toward
the 1292b procedure in Federal court, but not conpletely
there, but it kind of resenbles it since the cutoff for
Federal court jurisdiction is $75,000. So naybe that
nmakes sone sense, and that's in the House. There is no
bill in the Senate, but they seemto -- everybody seens to
have worked out their differences on this, so perhaps it
will go easily through the Senate

And then finally, there is a joint
resolution in the Senate that woul d admoni sh, call on the
Court to wite rules regarding the filing of cases in
courts of appeals where their districts overlap and in
determning how the applicable lawis to -- is to be
determined. So the Legislature has had this on their
plate, but they at this point have decided that it would
be better for this group to deal with it in rul e-nmaking
rather than to try to pass a bill, which was their
first -- which was their first effort. So that seens to
be moving al ong snoothly, and | expect that it wll
probably pass. So | think that's all we have, but if
there are any questions, | will be happy to try to answer

t hem
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CHAI RVAN BABCOCK: Great. Any questions?
kay. The subcommittee's work is going to be discussed or
| ed by Justice Duncan and Justice Gray, and have you-al
deci ded who is going to speak first?

HONORABLE TOM GRAY: | think it defaulted
this direction.

CHAI RVAN BABCOCK: So not the senior justice
but the junior justice got to --

HONORABLE SARAH DUNCAN: He's a chief.

HONORABLE TOM GRAY: Is that it? You're
ready?

CHAI RVMAN BABCOCK:  Yeah. Let's just -- |
nean, | assume -- well, why don't you tell us a little bit
about what the thought process was on the subconmittee
followi ng our |ast neeting on the subject?

HONORABLE TOM GRAY:  You'll recall when we
last left this topic we had a very large rule that
| argely, as M ke kept reiterating, we did not fee
confortable at the time in just jettisoning whol esale the
recomendati ons that had come to us in nmanaging this
problem and the nore we tal ked about it, about what the
probl em was, the nore we realized we had nultiple
probl ens; and Bonnie and Andy and nysel f, Sarah, M ke
Hat chel |, Ral ph Duggi ns, Stephen Tipps, and in one of the

early calls Alex Albright, we were all on conference calls
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for many hours. | think -- should | tell them where you
were on one of them Bonnie, or just let that go?

M5. WOLBRUECK: It's okay.

HONCRABLE TOM GRAY: Bonni e was in Louisiana
in one of them | was driving across East Texas for one
of them

M5. WOLBRUECK: They were saving me noney
actual ly.

HONORABLE TOM GRAY: And so we spent a | ot
of time, and we really did try to address the problem but
the nore we worked on it the nore we realized that this
didn't work in one rule because we had four fundanent al
probl ens that we were dealing with; and that was the
attenpting to, if you will, codify the comobn | aw doctrine
of the right of access to government records; we were
dealing with sensitive data that winds up in those
records; and then we were dealing with the renpte access
i ssue; and then we were dealing with bulk distribution

So we were really trying to wite one rule,
four different problens, and so early on in the process,
shortly after we left here and we got a redlined copy back
with the changes and the votes fromthe last big conmittee
hearing, we realized or we felt like -- we took a vote and
it was unaninous -- that it didn't work to put it all in

one rule. W needed to break it out and address the
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probl ens as opposed to trying -- and the biggest problem
was trying to work in the common | aw right of access to
court records, and so with that out of the rule we then
started working on a rmuch sinpler draft that had nothing
other than -- and a footnote here, you may recall that
there was a vote taken at the last big committee hearing
of whether or not we wanted to address bul k access, and
while there is sone difference of exactly what the vote
was as to whether or not it was just take it out of the
definitional part at that point and revisit it later or
what ever, it was overwhelnmng to really not address the
bul k access at that point in that draft of the rule, and
for those of you-all that have the papers today you'll see
that we have got a nminority report fromthe subcommittee
that will come back and address bul k access, but what we
really started working on then was the concept of the
sensitive data formand howto deal with the sensitive
data in pleadings and then the other problemof the renote
access.

And the nore we worked on that, literally we
woul d be talking on the call for, you know, five mnutes,
ten mnutes, and realize that everything we had just
tal ked about that we really thought we were tal ki ng about
the sensitive data form we had gotten off into another

area, which was the renpte access, and that presented

D Loi s Jones, CSR
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anot her problem and we decided that the easier way to do
it was to actually break out those two aspects, the
sensitive data formand its inplications fromthe renote
access problemand its inplications.

And so we bring to you-all today as
subcommittee drafts two rules, 14, dealing with the
sensitive data formand then -- or sensitive data. It's
much broader than just the form but Rule 14 dealing with
sensitive data and then Rule 15 that deals with renote
access. And | guess we'll start with themin their
sequence, the sensitive data rule.

Vell, et me talk about three or so what |
woul d characterize as known issues in 14 and 15. W
recei ved several comments consistent with the conment
we' ve already heard this norning regarding the e-filing

and pi nk paper problemthat we'll get to. One of the

other problens is still dealing with the date of birth --
and, Lisa, | have sone other things to add to that since
you and | last talked -- and how rmuch of that information

is included and then the bulk distribution, as | tal ked
about, and one thing that you want to think about as
you're dealing with the renote access question is whether
or not if the clerk sees sonething in a record that

doesn't have a label on it, whether or not that is an item

that can separately be in effect denied renpte access

D Loi s Jones, CSR
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based upon the clerk's observation.

So we start with the rule, Rule 14, and
nean, |'ve always been reticent to start with the
definitions, but there's only one here and that's the
definition of sensitive data, and you see that the listing
-- an observation, just to draw your attention to it maybe
to start sone of the discussion, you'll notice in item
14.1(b), that's limted to bank account, credit cards, and
ot her financial account nunmbers. You nay recall that the
original draft was nuch broader. It was a |ot of other --
had professional |icense nunbers, everybody other than
State Bar nunbers, and there was just a |lot of other
informati on that was going to be treated as sensitive
data, but we tried to focus on what it was we were worried
about, which was the Social Security nunber, credit card
information -- excuse ne, bank account information, credit
card information, and other financial account information.
Sar ah.

HONORABLE SARAH DUNCAN: W al so started
t hi nki ng when we focused in -- soneone focused in on the
exception for attorneys' State Bar nunbers, and we started
havi ng a di scussion of, well, why are other people's
prof essi onal nunbers, registration nunbers, sensitive
data? | nean, you could be doing a -- preparing to do a

foundation for a house and you want to get the

D Loi s Jones, CSR
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registration -- you have a regi stration nunber of sonebody
you're considering hiring to do this foundation. You

m ght very well want to run a search of that engineer's
regi stration nunber to see how nany | awsuits that person
was involved in, so we decided to ditch the whole

prof essional registration nunber out of this rule.

CHAI RVAN BABCOCK: Judge Chri stopher had a
questi on.

HONORABLE TRACY CHRI STOPHER: Is it ny
understanding that this rule is going to apply for civi
and crimnal --

CHAI RVAN BABCOCK:  Yeah

HONCRABLE TRACY CHRI STOPHER: -- cases?

CHAI RVAN BABCOCK: Correct.

HONCRABLE TRACY CHRI STOPHER: Al l right.
And will it -- I'"'ma little unclear as to what the case
record is. Like, for exanple, a ticket that has your
driver's license nunber on it that is, you know,
ultimately part of the court record, is that going to have
to be taken out? And naybe a crimnal indictnent that has
specific informati on about theft from bank account or
financial account, is that going to be taken out of an
indictmrent? |I'mjust a little unclear how this is going
to work, or is it only things that [awers file?

HONORABLE TOM GRAY: The nechanics of -- |

D Loi s Jones, CSR
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nean, those are the kind of problens that if they are
there we need to know about so that we can draft them
but, yes, | nean, that is -- would be covered

HONORABLE TRACY CHRI STOPHER:  So indi ctnents
wi |l have to have a sensitive data formattached to it? |
mean, indictments have a lot of this information in them

HONORABLE TOM GRAY: At what point does the
i ndi ct mrent becone public record? Unless it's seal ed?
mean, the day it's issued unless it's seal ed?

MS. WOLBRUECK: That's correct.

HONORABLE TOM GRAY: Ckay.

HONORABLE TRACY CHRI STOPHER:  And | rmean,
sonmeone the last tine we were here was tal ki ng about your
routine traffic tickets that, of course, have your
driver's license nunber on it. You know, what are you
going to do with that? That becones part of the court
file.

I"mjust -- before we even get into the
mechani cs of this whole rule, | still have grave doubts
that we need the rule, and I know we've never discussed
that frankly, but | think the commttee did a great job
with this rule. It's a nmuch better draft than the | ast
one, and | think, you know, it's nuch clearer and it's a
good draft, but, you know, it seens to me have we ever sat

down and ever di scussed whether we need it?

D Loi s Jones, CSR
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MR, HAM LTON: What are we trying to fix?

CHAI RVAN BABCOCK: Well, one thing we're
trying to do, as | understand it, is we're trying to have
a statewide rule so that the counties that decide to
i npl ement el ectronic access to court records will do it in
this -- in a particular way, because now we have different
counties doing it differently. | mean, the difference
bet ween Fort Bend County and Tarrant County, for exanpl e,
is dramatic. So one of the things we're trying to do is
have uni formty, but Judge Christopher raises a fine
poi nt, which is you don't necessarily have to have a
sensitive data formin order to have a uniformrul e about
how you're going to -- how you're going to pernmit
el ectroni c access, but, Judge Gray, you had sonething
to --

HONCRABLE TOM GRAY: Well, in connection
with the sensitive data form it is in part designed to
facilitate the renpte access or electronic access to
things that have been filed, but the sensitive data forms
real m ssion or objective is to keep the information that
the public -- and this is a reaction to a public
perception problemof identity theft, out of public view.

I nmean, that is what we're trying to fix, and one of the
problems is if we don't fix it by rule it will be fixed by

| egi sl ation, and so that was ny understandi ng of the

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

reason that we were approaching it as a rul e-naking
function to begin with, because there are a nunber of
bills that have been introduced that are quasi on hold
waiting to see what we do with protecting sensitive
information that are in case files, and so that was ny
under st andi ng of where we were coming fromw th the rule.

And the comment that | was going to make in
reference to Lisa, one of the problens that one of the
| awyers, literally as | was |eaving the courthouse
yesterday, nentioned to ne was that he has had sone
problens in a case that was renoved fromstate court to
Federal court because the pleadings had information in
themthat the Federal court considered sensitive data, and
t he pl eadi ngs were nonconpliant, and they were stil
struggling on howto get the file renoved fromstate court
to Federal court because of the pleadings and how to get
those pleadings filed in conpliance with the Federal rules
when they clearly originally conplied with the state
rules, but there is a problemw th having information in
t hem

And so our rule as currently drafted
actually puts nmore information in the pleadings than the
Federal rule would allow, and so that's still another
problem but --

HONORABLE TRACY CHRI STOPHER: Does the

D Loi s Jones, CSR
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Federal rule apply to all cases, crimnal cases al so?

CHAI RVAN BABCOCK: No

HONORABLE TRACY CHRI STOPHER: O is it just
civil cases?

HONORABLE TOM GRAY: That | don't know.

CHAI RVAN BABCOCK: Just civil cases |
believe. 1s that right?

HONORABLE TRACY CHRI STOPHER: | don't think
we have enough crimnal practitioners here.

CHAI RVMAN BABCOCK: Lisa, is that wong? Do
they apply to crimninal?

M5. HOBBS: Oiginally when the Federa
nodel was inplenented they excluded crininal cases to
study it further. M understanding is now crimnal cases
are included in the program

CHAI RVAN BABCOCK: Ckay.

MR. MEADOWS: How does the name and address
of a minor child go to issues related to identity theft?

HONCRABLE TOM GRAY: It doesn't in the sense
of the traditional identity theft, but that's another area
of public concern regarding the disclosure of private
information that the bills are directed towards and they
are goi ng through.

MR MEADOWS: Doesn't that Kkind of

i nformati on comonly appear in divorce proceedi ngs?

D Loi s Jones, CSR
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HONORABLE TOM GRAY: Yes. And divorce
proceedings are -- when we get to the el ectronic data or
renote access, anything related to donestic relations is
exenpted in total from el ectronic access.

CHAI RVAN BABCOCK:  Buddy.

MR. LON Judge, why were driver's |license
i ncluded? Because if you have a weck, | nean, you know,
your driver's license, it's not hard to get sonebody's
driver's license nunber. |s that usually included in
sensitive data, because you can find sonebody's nane, pul
up and get their driving record? | nean, driver's license
nunber is just -- you know, | don't know that m ne doesn't
need protecting, but |I never felt |ike anything protected
it. Wy is that included?

HONORABLE TOM GRAY: M under st andi ng based
on the draft and the work that had gone on before us, the
princi pal reason, driver's license, Social Security, date
of birth are the three identifiers, obviously in addition
to the name, that are used in connection with identity
theft; but, renenber now, we're not excluding this from
being included in a pleading in its entirety. It is
defined as sensitive data and, therefore, has to be
included on a sensitive data form To the extent that you
can | eave the driver's license out of the pleadings, you

don't have to file the sensitive data form

D Loi s Jones, CSR
(512) 751-2618

13087



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13088

MR. LON You don't, but just the comon
aut onobi |l e accident, you have an accident. Al right.

You file a lawsuit. You don't put it -- sonebody wants to
know -- the adjusters go down and they get copies of the
police report. It's got ny driver's license on it. |
nean, so | just wondered why it's included, and the only
other question | have, | notice that you don't list -- you
don't have kind of a catchall thing, because the Federa
governnent or the state governnent is working on this
constantly, and other things may be defined as sensitive
dat a.

If you're drawing a rule wouldn't you want
"and any other information nade sensitive by Federal or
state statute"? | mean, because we're not the |ast ones
to deal with this. This is going to be continuing things,
and | don't know what el se they could nake sensitive. M
i magi nati on is not creative enough to think, and naybe
there isn't anything, but |I'mnever amazed at what
Congress and |l egislators come up with. Never cease to be
amazed.

HONORABLE TOM GRAY: W tal ked about
including a provision, kind of a catchall, "anything el se
defined by the party as sensitive data,"” which it doesn't
directly answer your question. CQur fear was that we would

have too nuch i nformati on dunped off on the sensitive data
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form

MR LON If you left it up to the parties,
but what if Congress passes sone bill that says your -- |
don't know.

HONORABLE SARAH DUNCAN: Bl ood type.

MR LOWN If they do then it's taken care
of, but if they don't it doesn't matter anyway. That was
the only question | had.

CHAI RVAN BABCOCK: There is a -- with some
of this there is alittle bit of Iike putting the genie
back in the bottle.

MR LOWN  Yeah.

CHAI RVAN BABCOCK: Because | promni se you
can find out the date of birth of everybody in this room
l'i ke that.

MR. LON  Absol utely.

CHAI RVAN BABCOCK:  And probably npost of the
other things, but Tomis right that there is substantia
pressure to protect -- to try to put the genie alittle
bit back in the bottle, so | think we just have to give
our best --

MR LOW Right.

CHAI RVAN BABCOCK: -- shot about what shoul d
and should not go in this list. And that --

MR LON Al right.
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CHAI RVAN BABCOCK: It may nake sense to go
itemby item \Wat do you think, Judge Gay?

HONORABLE TOM GRAY: That's fine with me, at
the conmittee's pleasure

CHAI RVAN BABCOCK: Wy don't we tal k about
Soci al Security nunmbers? |Is there any reason to include
or exclude Social Security numbers fromthis sensitive
data list?

MR. LON Chip, wasn't there on sonething
saw that said the |last four nunbers? Well, that's al
they ever -- you know, that you give nothing but the I|ast
four nunbers, and the last four nunmbers is what Anerican
Express asks for or anybody else, but that's -- was that
in another draft of this that I saw?

HONCRABLE TRACY CHRI STOPHER: No, it's
t here.

MR HARVELL: That's 14.2(b)(1).

MR LON So | just as soon they give ny

whol e Soci al Security nunber as the last four nunbers, |

mean --
CHAI RVAN BABCOCK: Ckay. Carl.
MR HAMLTON: Well, I'mtrying to
understand the concept. As | read this, if you -- if for

some reason in a pleading you have to give, let's say the

Soci al Security nunber, in the pleading you only give the

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13091

| ast four digits but then you have to file a form which
gives the entire nunmber. Now, why -- why do | need to
file a formwith the court giving the entire Socia
Security nunber? What is the purpose of doing that?
don't quite understand.

HONORABLE TOM GRAY: There are a nunber of
statutes, and nmany of them come out of the famly | aw
area, one, if the court needs that in connection with sone
subsequent action, whatever it may be, but in those cases
where the Social Security nunber is required to be in a
pleading it's nost often the result of a statutory
requirement. We are in hopes that this will be viewed as
conmpliant with that statute but at the sane tine keep the
informati on where it's not readily available to the
publi c.

In other words, if the Fanmily Code provides
that -- | think it's the children and the parents of each
of the children, their Social Security nunber has to be
i ncluded; and that's for purposes, as | understand it, of
maki ng sure we've got the right -- you know, identifying
them at a subsequent date with certainty and subsequent
wi t hhol di ng of child support; and the inclusion of the
four digits in the pleading then becones conpliance with
the statute because the entire Social Security number is

available to the court if need be in the sensitive data
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And that's the case on several of these
where what we're really trying to do is give the
practitioner a way to conply with the statute by including
the information in an abbreviated formin the pleading
while the full extent of the formis included in the
sensitive data formthat is not publicly available. It's
avery limted |ist of people to get that.

MR. LON Chip, | think you raised the best
point. W can't -- in other words, we're not trying to
control what information nmght be out in other sources,
and you may be able to get all this information. We're
just going to say you can't get it fromus, can't get it

fromthe court records.

CHAI RVAN BABCOCK: | think that's what
the --

MR LON And | now understand

CHAI RVAN BABCOCK: kay. Yeah, Judge
Peepl es.

HONORABLE DAVI D PEEPLES: Could | just back
up and nake sure | understand how these two rul es work
together? 15 deals with me at nmy conputer at my hone and
| want to find out, let's say, about Glbert Low If |
have his name and he's been in a divorce case in Jefferson

County, | would find that out and then | could get sone
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i nformati on, but not what's on page one here, Socia
Security nunber and so forth.

HONORABLE TOM GRAY: If you'll let nme change
the kind of lawsuit he was in --

HONORABLE DAVI D PEEPLES: Ckay, not divorce
case.

HONCRABLE TOM GRAY: If he was in a car
wr eck case and you wanted to go in and see if Gl bert Low
has been intoxicated at the tinme that he was involved in
that lawsuit then, yes, you would be able to go in and
| ook at the pleadings and that kind of thing, but -- go
ahead.

HONORABLE DAVI D PEEPLES: And renpbte, you
know, electronically | could get pretty much the same
thing that way as | could get by going physically and
| ooking at the file, but in no instance would | be able to
get things like Social Security number, bank account, that
kind of nunber that is sensitive here.

HONCRABLE TOM GRAY: That is correct.

HONCRABLE DAVI D PEEPLES: Am | right?

HONORABLE TOM GRAY:  Yes.

HONORABLE SARAH DUNCAN: Wl l, except that
15.4 contains a fairly long list of itens that you
couldn't get remptely.

HONORABLE DAVI D PEEPLES: Coul dn't get what?

D Loi s Jones, CSR
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HONORABLE SARAH DUNCAN: Renotely. [|f you
wal ked into the courthouse you could get a copy --

HONCRABLE DAVI D PEEPLES: | see, yeah.

HONORABLE SARAH DUNCAN: -- of a pretria
bail or presentence investigation report, but you couldn't
sit at hone on your conputer and get that report.

HONORABLE DAVI D PEEPLES: And | guess part
of the reason for the way 15.3 is witten, we don't want
people -- we don't want internet access to things like
driver's license nunber and so forth, get Buddy's driver's
i cense nunber and find out all over the country where
it's in sone databank, at |east you're not going to get it
in the court file in Jefferson County.

HONORABLE SARAH DUNCAN:  You're not going to
get it renotely or by going to the courthouse.

HONORABLE DAVI D PEEPLES: O by going, yeah

HONORABLE SARAH DUNCAN:  Because t hat
sensitive data formis going to be filed separately, and a
very limted list of people can have access to it.

HONORABLE TOM GRAY: Ckay. Anything nore on
Soci al Security nunber?

CHAI RVAN BABCOCK:  Anyt hing el se? Okay. |
don't know if this one requires a vote or not, but is
there dissent fromincluding Social Security numbers in

the sensitive data category? Judge Chri stopher
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HONCRABLE TRACY CHRI STOPHER: Can | just ask
a question?

CHAI RVAN BABCOCK:  Yeah.

HONORABLE TRACY CHRI STOPHER: W have mi nor
settlenent. Money gets put into the registry of the court
for mnor. W routinely keep track of that through the
m nor's Social Security nunber and full nanme, and we
require themto subnit to us a W9, which, of course,
again has their Social Security nunmber on it. Are we
going to be required to create a sensitive data formfor
every single one of those forms? O I|I'mjust trying to
under st and mechanically how that's going to get done.

HONORABLE TOM GRAY: The answer to the first
part of the question, are we going to have to have a
sensitive data formfor every one of those, no. The only
time you have to file the sensitive data formis the first
time that the information is included in a pleading or in
a filed docunent, and if -- then if it's subsequently used
i n anot her one then you've already got the one on file, so
you don't have to have a sensitive data formfor every
pl eading that is filed.

HONORABLE TRACY CHRI STOPHER: Wel |, what,
for exanple, would you do with a W9 forn? It's just like
no | onger part of the court record?

M5. WOLBRUECK: |'ll answer that. That

D Loi s Jones, CSR
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actually is confidential now by statute.

HONORABLE TRACY CHRI STOPHER: Wel 1, what do
you do with them physically?

M5. WOLBRUECK: Physically we do not keep
themwith the file.

HONORABLE TRACY CHRI STOPHER: Where do you
keep thenf

M. WOLBRUECK: The information is kept in a
registry file, is the way we keep it, with all of the
accounting information for that. But it is -- it's
confidential now. Local Governnent Code Chapter 117 that
deals with the registry, ninor's funds, now has that as a
confidential document.

HONORABLE TRACY CHRI STOPHER: So if | then
got a routine notion that says, "Okay, |'m 18, give ne ny

noney, " but the only order | have to look at is, you know,
"T. E. Christopher", without a Social Security nunber, |'m
going to have to -- my clerk is going to have to dig up
the sensitive data form wherever we keep that, so that |
can then doubl e-check that the m nor who comes in -- and
when the mnor comes in, they present their Socia

Security nunber, their driver's license for

identification. I'mgoing to have to like pull all of

this sensitive data formin order to make nmy determ nation

that, yes, this is truly the person who is coning in
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HONORABLE TOM GRAY:  Yes.

HONORABLE TRACY CHRI STOPHER: That's how it
will work?

MB. WOLBRUECK: Hopefully that will all be
el ectronically and you woul d have access on your conputer.

HONORABLE TOM GRAY: You as the judge.

M5. WOLBRUECK: In Harris County.

HONORABLE TRACY CHRI STOPHER: M ght happen.
M ght not.

CHAI RVAN BABCOCK: Judge Benton

HONORABLE LEVI BENTON: Wl I, Judge
Chri stopher, Tracy, actually addressed that because
wonder ed whet her she was going to get to the other end of
that minor settlement transaction and she did, but while
have the floor there's sonething else that Tom said
concerns ne. You said that the sensitive data formonly
needs to be filed once. What about when there are anmended
pl eadi ngs?

By way of exanple, let's say a minor is a
defendant in a car weck. The minor and the next friend
are sued. The original pleading says "Tom Gray, Jr., can
be served by serving his next friend, Tom Gay, Sr. Tom
Gay, Sr., resides at 123 Y Street." Well, in that

pl eadi ng you' ve set out Tom Gray, Jr.'s address, and so
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upon the filing of that pleading the sensitive data form
gets created. Then an anmended pleading is filed and you
don't have to file another sensitive data forn®

HONORABLE TOM GRAY: No. Under 14.2(c), if
new information is included in a subsequently filed
pl eadi ng then you have to in effect file a new -- if
additional, or | would contenplate if it had changed, then
that new i nformati on you would include in a new sensitive
data form You could have multiple sensitive data forns
on the sane case, but what we were trying to do is keep
fromhaving a series of sensitive data forns with every
pl eading that was filed. Only get a new sensitive data
formif you were providing new sensitive data.

HONORABLE LEVI BENTON: Ckay. So what tells
the clerk's office that there is an anended pl eadi ng that
again includes sensitive data and they need to nake sure
that this instrument, which was once identified, is set
out again and shouldn't be nade avail able renptel y?

HONORABLE TOM GRAY: No, the pleading itself
is accessible renotely, because the information in the
pl eading is abbreviated information that is publicly
avail able. The sensitive data, the full Social Security
nunber, the full driver's license nunber, is all off in
the sensitive data formthat is not available. None of

the sensitive data forns are going to be avail abl e
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renotely.

The abbreviated information is included in
the pleadings. That pleading is -- if it otherw se
qualifies as a publicly available pleading, the entirety
of that pleading is available. Now, there may be ot her
reasons that that pleading is not renbte access, but it is
not going to be because of the inclusion of sensitive data
in it because the sensitive data is off in the sensitive
data form

| have not connected with Levi.

HONORABLE LEVI BENTON: Yeah, you have. You
have. Yeah.

HONORABLE TOM GRAY: Ckay.

HONCRABLE LEVI BENTON: But | do need nore
cof f ee.

HONORABLE TOM GRAY: | do, too.

CHAI RVAN BABCOCK:  Any ot her conments to
that --

HONORABLE TRACY CHRI STOPHER: Well, for
exanpl e, another just sort of procedural question so we
understand how the rule works. Al right. | sign an
order that has sensitive data in it. Do we ever keep a
copy of the order with sensitive data in it intact
somewhere or are all ny orders going to say, you know, "T.

E. Christopher,” you know, "1234 Social Security nunber,"
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or will there at sone point be an order that says, you
know, the minor's full name and full nunmber? Are we
al ways going to have to reference back and forth?

HONCRABLE TOM GRAY: | think as drafted it
contenpl ates referencing back and forth.

HONCRABLE TRACY CHRI STOPHER:  You know, |
just --

HONORABLE TOM GRAY: But, see, again, if
you're --

HONCRABLE TRACY CHRI STOPHER: But the
sensitive data formis not even ny creation. You know, |
just -- referencing to something | didn't create as part
of ny order?

HONCRABLE TOM GRAY: But, see, if it's in
the context of domestic relations --

HONORABLE TRACY CHRI STOPHER: No, I'm
tal ki ng about cases | handl e, nane changes, mi nor
settlenents --

HONORABLE TOM GRAY:  Ckay.

HONORABLE TRACY CHRI STOPHER: -- where this
ki nd of information shows up. Mre things than that, but
those cone off, you know, the top of ny head.

CHAI RVAN BABCOCK: Justice Duncan

HONCRABLE SARAH DUNCAN: | assune the rest

of the subconmittee will agree with this statenent and the
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rest of the coomittee will agree with this statement: |If
somebody el se has a better way, come up with it. This is
what we, | think, inherited fromthe Judicial Council, was
to have a sensitive data form The effort is to permt
clerks to upload their docunents onto the net so that the
public can have access to those docunents. At the sane
time we don't upload what many peopl e consider sensitive
data that nmakes themvul nerable. |f sonebody el se has a
better idea, |'"'mcertainly open to it.

HONORABLE LEVI BENTON: Sarah, it's too
early to be sensitive. Too early. W're not even through
14.1. W need the rule.

HONORABLE SARAH DUNCAN:  You shoul d have
been in on our -- any one of you should have been in on --
we have had four-hour --

HONORABLE LEVI BENTON: We need the rule. |
just don't understand it.

HONORABLE SARAH DUNCAN:  This is an
exceedingly difficult issue, and | think Judge Chri stopher
has brought up some very valid points of howis this going
to work inreal life. Bonnie and Andy have done the sane,
and it's just really hard. Once you start talking about
public access, immedi ate access to every docunent in a
courthouse, it's a really hard question

CHAI RVMAN BABCOCK: One of ny senior
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partners, once we were tal king about a problem and he
said, "lIt's just too hard. Let's go have lunch."

HONORABLE SARAH DUNCAN: Wl l, that's kind
of what we did on bulk distribution.

CHAI RVAN BABCOCK: But we can't do that.

Li sa.

M5. HOBBS: | don't know, | haven't really
t hought about this until now, but, Judge Chri stopher,
don't know that the rule would prohibit Harris County from
havi ng orders that -- one redacted order for public access
and one unredacted order for in-house access. | hadn't
t hought about it, but it seens a little conplicated and
I"'mnot sure the clerk's office in Harris County woul d
want to do it, but | don't knowthat it's prohibited from
being able to do that.

CHAI RVAN BABCOCK: Ri chard Munzi nger

HONORABLE SARAH DUNCAN: | think there m ght
be some constitutional issues.

MR. MUNZINGER: |'m going to confess how
limted ny experience is, but | have practiced a |ong
time, and | don't recall ever having read the Rul es of
Judi cial Administration in a case, where | found it
necessary to read those rules in a particular case. In E
Paso at least, and | suspect el sewhere, npst orders are

prepared by counsel, so that Judge Christopher's probl em
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that she raises really is ny problemif | ama |lawer in
the case. | prepare the draft order and bring it to the
j udge.

How are you goi ng to acquaint the nembers of
the Bar with the requirenents of these rules in a way that
nakes it effective? It seens to ne that you' re al nost
going to have to say sonmething in the Rules of Civi
Procedure thensel ves cross-referencing to the Rul es of
Judi ci al Adm nistration unless judges and district clerks
are going to be preparing their orders, because | suspect
the practice statewide is what | just outlined. W
prepare the orders and we circulate themto opposing
counsel for approval, if they are of the nature requiring
approval, and then present themto the judge. So we're
going to have to step back in tinme, and it seens to nme --
or step back in the process to do sonething to alert
counsel

HONORABLE SARAH DUNCAN: At the last neeting
we pretty rmuch had unani nous agreenment that there is going
to have to be an amendnment to the Rules of Civil Procedure
because these are pleading requirements. So that's
certainly contenpl at ed

CHAI RVAN BABCOCK: There's sonet hi ng about
having a judicial order that has a portion of it in effect

seal ed that certainly, certainly contravenes 76a, but even
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nore fundanentally it doesn't seemto ne that we should
have judicial orders that have a part of themthat are
shielded fromthe public. It just doesn't seemlike a
good thing to ne, but anyway. Buddy.

MR. LOWN Yeah, you know, Richard is right,
because, | nean, there are a lot of |awyers that didn't
know and still some don't the administrative rule about
consolidation, if you have the sane type case in different
counties and so forth. | nean, |'ve seen it, heard it,
and so they are not going to really know.

But the question | had was -- and it says
"The court clerk has no obligation to review cases" -- "a
case for sensitive data," and |I just don't understand --
I"mnot arguing with the rule. | just don't understand
how it would work. If later on an order is filed and it
has sensitive data in it, who sees that that order is not
posted on the website or something? How does that --
yeah.

CHAI RVAN BABCOCK:  Judge Chri st opher

HONCRABLE TRACY CHRI STOPHER:  You know, |
hate to suggest this, but | actually did send a draft to
Tom but he never replied to me, so maybe it didn't go
through. | think you have to have court orders that
contain the information and then redact it, court orders

for public viewing. You know, | just -- | don't see how
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-- like, for exanple, well, you know, just a typical nane
change. In ny nane change | wite down it's "Jane Smith
now Jane Bland," and | put down TDL, Social Security
nunber, you know, address, race, date of birth, and then
the person can take that order to the driver's license
departnent, to Social Security, and get their
identification changed. This rule, they would be given an
order that's got, you know, "1234" and, you know, "July
'56" instead of the full date of birth. | mean, people
have a right to a full copy with all the information in it
of their own orders

HONCRABLE TOM GRAY: From where | was
| ooking at it, the order with the abbreviated infornmation
woul d in effect have to be adequate for whatever we were
going to do. Obviously you've raised a point that -- |
nean, | hadn't considered whet her or not that was going to
be enough for Department of Public Safety to change the
nane on a driver's |license or sonething of that nature.
But it -- | don't think, at |east speaking for ne, | did
not contenplate that there would be a order that contained
all the detail in one place and a redacted order sonewhere
el se. The order would follow the same Iines as the
pl eadi ngs, using the abbreviated informati on and the
sensitive data formfor those people that needed it woul d

be -- | nmean, because there are those entities or agencies
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that will have access, like the parties to the sensitive
data form and | see a nenber of ny subconmittee --

CHAI RMVAN BABCOCK: Justice Duncan

HONORABLE SARAH DUNCAN: The party can
al ways get a copy of their own sensitive data form

M5. WOLBRUECK: And nmaybe the order could
just reference it, the sensitive data form They can get
a certified copy, just attach that to the order if they
need it for any specific reasons.

MR. MEADOWS: Wiy is that better than having
a redacted copy of an order?

MS. WOLBRUECK: Because then we woul d have
-- like in divorce decrees now we have 50 and 75-page
di vorce decrees. The clerk would have 150 pages of
di vorce decrees. One would be redacted, the other one
woul d have the full information, which would be a
bookkeeping -- | nean, a records preservation ni ghtmare.

HONORABLE TOM GRAY: The other thing it does
is it puts the party in control of who gets his
i nformati on and not the public, because the party has to
go get the sensitive data formand a copy of the order and
then go do sonmething with it, and only the party -- the
party is then in control, and as to -- | nean, as to
whether or not it's better or not, you know, | don't know.

| mean, obviously froma clerk's standpoint of having two
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forns of the order, that presents its own problem but the
use of the sensitive data form as the backdrop, | guess,
is --

M5. WOLBRUECK: W actually do somet hing
very simlar in the rule today in the Jane Doe cases to
where the order does not have the information, but there
is a docunment that does, and Jane Doe has to have both of
themin order to get any further information. So really
to ne the sensitive data formwould be very sinmlar to
that. |f anybody required -- had reason to require the
sensitive data, they could get a certified copy of it from
the clerk's office and join that with the order for that
conpl ete infornmation.

MR. MEADOWS: So does the order in the
i nstance you're tal ki ng about reference the second
docunent ?

M5. WOLBRUECK: Yes, it does, by cause
nunber. |In the Jane Doe it's by case nunber.

MR. MEADOWS: So in Judge Christopher's
exanpl e of the nane change she would enter an order and it
woul d reference a sensitive data fornf

M5. WOLBRUECK: It possibly could. It would
just be a recommendati on

HONCRABLE SARAH DUNCAN: If it has the same

cause nunber | don't know why you would need to reference
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it. The way | would answer your question is the reason
it's better is because right nowif your Social Security
nunber and financial account nunbers are all in the

di vorce decree in your case that was entered in Fort Bend
County | ast week, you have no control over what happens to
those nunbers. They are on the web now, and a | ot of
peopl e don't want their financial account nunbers on the
internet. That is the basic problemwe' re working wth.
By creating a sensitive data form it's going to be like
in the Jane Doe cases. |It's going to be separate fromthe
file, it's going to be restricted access, and it's not
going to be on the internet.

MR. MEADOWS: | understand, but in the
hypot heti cal we were tal king about it would be a redacted
copy available to the public, not the conplete copy, not
the conplete order, but |I nmean, | understand the point
and --

HONORABLE SARAH DUNCAN: There's not a
compl ete order under this rule.

MR. MEADOWS: | know, but under Judge
Chri stopher's question there was.

HONORABLE SARAH DUNCAN: | think having two
orders has big problens.

CHAI RVMAN BABCOCK: Judge Bl and, you had your

hand up a m nute ago.
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HONORABLE JANE BLAND: (Shakes head.)

CHAI RVAN BABCOCK: No? El ai ne

PROFESSCR CARLSON: | don't know if this
rule is inplicated or not, but Rule 683 which deals with
injunctions and restraining orders specifically precludes
reference to a conplaint or other docunent for purposes of
uphol ding a tenp proceedi ng.

MR MEADOWS: |'msorry, Elaine. | can't
hear you.

PROFESSOR CARLSON: I'msorry. | said
don't know if this rule is inplicated or not, but Rule 683
whi ch deals with injunctions and restraining orders
specifically precludes the order referencing the conplaint
or other docunent insofar as describing the conduct that's
restrained. So | don't know if that is inplicated. |If
you had a stalker, you're ordered not to stalk this person
and then you give their nane, address, whatever.

HONORABLE TOM GRAY: Well, it seems to be
limted to the conduct that is restrained.

PROFESSOR CARLSON: It is.

HONORABLE TOM GRAY:  And | woul dn't think
that woul d include necessarily the identifying
i nfornation.

HONORABLE TRACY CHRI STOPHER: Well, it could

i nclude nane and address of a mnor child. It wouldn't be
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in the order. "You are prohibited from you know, any
contact with this ninor child."

CHAI RVAN BABCOCK: O going within 600 feet

HONORABLE TRACY CHRI STOPHER: And they're
identified by initials.

MR MUNZINGER: | sure would take the
position that the order was defective if | represented the
stalker. "You didn't tell ne |I couldn't go around that
child. You just said to quit following. You didn't tel
me who or where." It's due process. |'ve got a right to
due process. |I'ma free citizen of a free country, and
you can't put me in jail or fine ne because you didn't
give nme fair notice. That's a real problem

HONORABLE TOM GRAY: He does have access or
will get a copy of the sensitive data form

HONORABLE TRACY CHRI STOPHER: But it's not
part of the order. | nean, that's the problem You get
served with a restraining order, you're not going to get
served with that sensitive data formunless we, you know,
change it to that effect.

MR MUNZI NGER: Coul dn't the order
i ncorporate by reference the sensitive data fornf®

CHAI RVAN BABCOCK: Well, that's what --

HONORABLE TRACY CHRI STOPHER: Wl |, then
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CHAI RVAN BABCOCK: That's what El ai ne
suggests is not appropriate.

HONORABLE NATHAN HECHT: W can trunp the
rule, but the question is what statutes are out there and
particul arly what Federal statutes m ght be out there. |
just don't know.

CHAI RVAN BABCOCK: It seems to ne when you
get into the -- it's one thing when you' re tal king about
pl eadi ngs, which | think everybody has got in their head,
and | have not seen a whole | ot of pleadings where there
are Social Security nunbers, date of birth, that type of
thing, but when you get into orders that's a whole
different thing it seems to ne, and when you have
vagueness in the orders you not only have due process for
the parties, but the public does have an interest in
knowi ng what the judges are doing, and if they can't get
behind to see what they're doing to whom to ne that seens
to raise a policy issue that is of concern. | don't know
how you fix that, but Sarah

HONORABLE SARAH DUNCAN: | don't really see
the problem Part of what -- | think part of the clerk's
notivation, those who have put their records on the net,
part of the notivation for that is public access and

accountability of the judiciary, which | applaud. | think
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we all would. The problemis that by doing that they have
conmprom sed this sensitive information. To know what a
judge is doing in a particular order or judgnment you don't
need to know sonebody's Social Security nunber, you don't
need to know necessarily their given nanes. You can tel
froman abbreviated order, with this sensitive data
abbrevi ated, you can tell what the judge is doing.

CHAI RVAN BABCOCK: Maybe not to whom
though, and | nean, if it's TomSmth, | nean, there are
lots of Tom Smiths running around. Rule 76a(l) says, "No
court order or opinion issued in the adjudication of a
case may be sealed.”

HONORABLE SARAH DUNCAN:  Right. And this
won't be seal ed

CHAI RVAN BABCOCK: Well, part of it will be.
Part of it will be.

HONCRABLE SARAH DUNCAN: Sensitive data will
be sealed, and that's the policy issue, and | think that's
the policy issue that was rai sed by Judge Christopher when
we began this discussion, is -- and maybe we shoul d j ust
take a vote on it -- should sensitive data be kept
confidential in court docunents.

MR. MEADOWS: | thought we were past that.

HONORABLE TRACY CHRI STOPHER:  Confidenti a

or seal ed.
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HONORABLE SARAH DUNCAN: Apparently we're

not .

CHAI RVAN BABCOCK:  Ri chard.

MR. MUNZI NGER: Wl I, the problem again,

the problem-- as | recall the beginnings of the

13113

is

di scussion, it's that we have people in Bangl adesh who for

two cents an hour will

Security nunber so that

peck away to find out my Socia

they can steal fromnme. The

problemis not to deprive the El Paso Times of access to

i nformati on concerning what the courts are doing. The

problemis to limt int

ernet renbpte access to data that

can be used to the harmof a citizen.

And so |

orders seal ed and what

don't think we want to nake these

have you. | nean, we all have an

interest in knowing who is in jail and who is being held

in contenpt of court because they've said sonething that

is contrary to political correctness, if that happens, so

| don't think that it's a problem of open court records.

It's a problemof inter
al l ows soneone to hurt

identity and ny financ

net access to infornmation that
me because they have access to ny

al information, but | believe that

the probl ems that Judge Christopher has raised are

accurate because clearly when you have a nane change where

this type of information is necessary, it in some fashion

has to be included, but

I've said ny piece
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HONORABLE SARAH DUNCAN: Can | ask a
question?

CHAI RMVAN BABCOCK: Sure, and then Carl. |Is
that okay, Carl?

HONORABLE SARAH DUNCAN: How do you propose
to keep all of this information in docunments, whether
they're digital or paper, in the courthouse and avail abl e
for everybody to read and see and them not get on the
internet, because right now they're on the internet? How
do you propose to do that?

MR, MUNZINGER | don't think that there is
a solution any better than the one that you have cone up
with. | think what we're all trying to do is cone up with
a nethod that allows us to protect the public's interest
in privacy of this sensitive information while at the sane
time making sure that we renain a free country with access
to our court records and access to what judges do, because
| don't trust judges any nore than | trust politicians,
and neither does the public.

HONORABLE TOM GRAY: That's because we are
politicians.

MR MUNZINGER: No, | don't nean that in an
ugly way at all. I'ma free citizen in a free country. |
don't trust anybody.

HONORABLE SARAH DUNCAN:  And that's why
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these clerks -- that's in part the notivation for these

clerks putting all this information on the internet, and

that's -- that's the dilemm, is, okay, it's going to go

-- all this information -- | nmean, | think we can all sit

here and assune that all Texas counties ultimately wll

have all of their docunents on the internet and avail abl e

to everybody in Australia and Bangl adesh, so that the

question is, accepti

ng that reality, how do we protect

this information? And that's the question.

MR. MUNZINGER: | think the concept that

you've conme up with

is the best one, that you segregate

the information. What we're doing is disclosing the

probl ens that arise

with the draft that we're working

with. W're not arguing -- | don't argue with the

f undanent al thesis,

and | don't know how else to do it

just do think that as we go along we're uncovering

problenms with the solution that we're proposing.

HONORABLE SARAH DUNCAN:  And that's the

process we're supposed to be engaging in, but | think we

need to have a starting place.

CHAl RMVAN BABCOCK: Yeah. ©One -- Carl has

had his hand up. It seens to ne that one thing we've got

to do, it seens to ne, is decide what sensitive data is.

You know, is it (a),

(a) and (d) and (e),

(b), (c¢), (d), (e) and (f), or is it

or is it sonmething nore than that,
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and once we decide what sensitive data is then we can
understand better the inplications of what we're going to
do with that, but right now we're bounci ng around

bet ween --

MR LON Right.

CHAI RVAN BABCOCK: -- nanme and address of a
m nor child and now we're tal ki ng about Social Security
nunbers, and we're just bouncing around, and we haven't
made t he fundamental decision about whether this laundry
list is in fact sensitive data.

I would argue that a date of birth is not
sensitive data. | nean, it's publicly -- | mean, | can go
down, if | can find out what county you-all were born in
I can go down and | can get a public record on that.
Judges are all in the judicial -- your date of birth is
all in the directories of judges. M date of birth is in
-- Sarah is smirking at me like her date of birth --

HONORABLE SARAH DUNCAN:  No, Lisa and | are
smrking at one another because we have had this
conversation how many tines?

CHAI RVAN BABCOCK: But, anyway, it seems to
me we need to decide what sensitive data is, but Carl.

MR HAMLTON. This report fromthe Judicia
Council in August of 2004 lists a page and a half of

current statutory protections which Iists pernmanent
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protection frompublic access. M question is howis
that -- those types of information protected now from
public access and why not just add to that list? Instead
of trying to define date of birth and Social Security
nunber, define types of proceedings |like they've done in
the statute that are protected from public access. Those
are proceedings that normally contain that sensitive
i nformation.

CHAI RVMAN BABCOCK:  Yeah, Sarah

HONORABLE SARAH DUNCAN: That's sort of what
we di scussed at the last neeting, was that before al
these documents got put on the internet there were | evels
of practical obscurity. There are not a | ot of people
from Bangl adesh or Australia, were our two exanples, who
are going to conme over and go through every record in the
courthouse to find your Social Security, your bank account
nunbers, et cetera. But once those are upl oaded onto the
net there is no financial or other inpedinment to sonebody
from Bangl adesh and Australia getting all the nunbers, and
that's what's created this problem As well notivated as
putting it on the net is, as to ny view, that's what's
created the problem

MR. HAM LTON: But these itens that are in
this statutory protection list now woul d not be put on the

net for any access. As | understand it from --
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HONORABLE SARAH DUNCAN:  Under this rule?

MR. HAM LTON: Beg your pardon?

HONORABLE SARAH DUNCAN:  Under this rule?

MR. HAM LTON: Under any rul e because these
statutes prohibit that.

CHAI RVAN BABCOCK: | don't think that this
list addresses the specific issue that we're talking
about. There are -- this list has a whol e bunch of
different statutes that create sone confidentiality and
some circunstances

MR. HAM LTON: Yeah, for exanple, it says
"Final orders in SAPCR suits, Family Code, child support
lien notice, child support petition for nodification
suspensi on of |icense, nane change, birth records," all of
these different types of proceedings that are now
protected frompublic access. It nmay be a sinpler way to
do it is to add to this list rather than trying to define
itenms of information that nmay appear anywhere.

CHAI RVAN BABCOCK:  Li sa.

MS. HOBBS: | think the Iist that you just
listed, the itens you just listed, are docunents in which
a Social Security nunber or driver's |license nunber, nane,
address, and phone nunber, date of birth, are required.

MR. HAM LTON: | know. But the first page

of that says these are all protected from public access.
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As | read that. Maybe |I'mreading it wong.

M5. HOBBS: No, the first page you were
correct. (a), subsection (a) of that list is pernanently
protected information, but (b), (c), and (d) are
different.

MR HAMLTON. ©Ch, | see. (b) is tenporary
protection.

MS. HOBBS: Uh- huh.

MR. HAM LTON: Okay. So it's just (a) then
that are the ones that are protected. "Includes
protective orders under the Famly Code." Well, anyway,
the concept is the sane. Maybe we need to identify
proceedi ngs in which the docunents are protected from
public access rather than itenms of information.

MR LON But what if you | eave out a
proceedi ng? | nean, you know, Social Security nunber is
going to be protected, | don't care what kind of
proceeding. That's what the public wants. Wy go do
that? Wy beat around and cone through the back door?
Just come through the front door and say, "No, this is
protected.” It's not contrary to that.

HONORABLE SARAH DUNCAN: That's the probl em
is that these itens of information are not unique to any
type of proceeding.

CHAI RMAN BABCOCK:  Ri ght .
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HONORABLE SARAH DUNCAN:. They cut across
many types of proceedings.

MR LON Right.

HONORABLE SARAH DUNCAN:  And if our goal is
to afford the greatest public access possible to the nost
court docunments possible, then you can't do it by type of
proceedi ng because they're going to be -- nmpost of the
cases that are filed in Bonnie's court are going to be
sealed. | nmean, didn't you say 85 percent of your cases
are famly | aw cases?

MS. WOLBRUECK: About 70 percent of them

will be.

CHAI RVAN BABCOCK: (kay. Let's get back to
the proposed -- the subcommittee's rule.

HONORABLE DAVI D PEEPLES: Chip, can | ask
t hi s?

CHAI RVMAN BABCOCK:  Yeah, Judge Peepl es.

HONORABLE DAVI D PEEPLES: |s Texas the first
state to try to do this, and if not, what do the other
states do?

MS. HOBBS: Well, the feds have done it, so
and then in the Judicial Council list they go through each
state that has considered sone state policy related to
renote access, and to be quite honest with you, the

Judi cial Council recommendation and certainly the
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subcommi ttee reconmendation provides a | ot nore access
than any of the other states are all ow ng.

I nmean, the subconmittee really adopted the
phi l osophy of we want to allow as nuch information on the
internet as possible while protecting very specific
amounts of information; and the other states, | nean,
Florida, for exanple, just shut down everything. "W
don't want anything on the the internet,” so | think we
are leading the way in the nation as far as how to handl e,
as Texas al ways has done, as nmuch public access as
possible while still protecting very linited amunts of
sensitive information.

CHAI RVAN BABCOCK: Yeah, Ed Rains, would you
like to --

MR. RAINS: | might address that. Actually,
as you know, |ast week, the Florida Suprene Court ruled
for a very broad access, and so they are going to start
turning all of that stuff |loose. They're going to have to
wor k through the sane thing that you are doing. They have
an anal ogous conmittee down there right now In fact, |
will be in Tallahassee next week tal king to them

Maryl and about a year ago came up with a
public access policy that's a good nodel policy, too. The
appel l ate court in Washington, D.C., is doing the sane

thing right now, so you-all have got |ots of conpany in
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terns of judicial bodies around the country who are
westling with this problemright now.

CHAI RVAN BABCOCK: (kay. Let's go over
these. Yeah, Justice Hecht.

HONORABLE NATHAN HECHT: | might just point
out that the proposed Federal rules use the sensitive data
form process, procedure, and we're checking here to see
how many of the states do and which ones don't. W don't
think all the states do. Al the other states that are
worried about this, we don't think their rules or their
proposed rules all use this procedure, but we're |ooking
at that.

CHAI RVAN BABCOCK: Okay. Social Security
nunber. Any nore comments on Social Security nunbers?

Al'l right. Everybody who is in favor of
including Social Security nunbers in the data that is
sensitive raise your hand.

That is unani mous, Chair not voting.

Al'l right. Bank account, credit card, or
ot her financial account nunbers. Any discussion on that?
Yeah, Richard Munzi nger.

MR MUNZI NGER:  Shouldn't the word "or" be
"and"?

CHAI RVAN BABCOCK: | think -- | | ooked at

that. | think "account nunbers" is neant to nodify "bank
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account, credit card,” and "financial."
HONORABLE SARAH DUNCAN: | think it should
be "and."
CHAI RVMAN BABCOCK:  You think it should be?

HONORABLE SARAH DUNCAN: We talked a lot in

our subcommittee about "or" and "and," and | think you and

| agree. | think it should be "and.
MR, MUNZINGER It's inclusive.
CHAI RVAN BABCOCK: W' re tal king about
nunbers, bank account nunbers, right? |If sonebody wants
to describe, "Hey, he's got a bank account at Chase and

he's absconded with the funds,"” that's okay, that wouldn't
be a sensitive data point; but if they say, "and he's
absconded with them from Chase account XYZ" that woul d be
sensitive, right?

HONORABLE SARAH DUNCAN:  (Nods head.)

CHAI RVAN BABCOCK: Does that mean "yes"?

HONORABLE SARAH DUNCAN:  Yes.

CHAI RVAN BABCOCK: Justice Hecht.

HONORABLE NATHAN HECHT: Wy woul d you use
"or" in (b) and "and" in (c)?

MR LON So we're diversified.

CHAI RVAN BABCOCK:  Anybody have an answer to

t hat conundr unf

HONORABLE LEVI BENTON: | don't. | defer to
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Justice Duncan. | always defer to Justice Duncan. But |
do have a questi on.

CHAI RVAN BABCOCK: (Ckay. So do we want to
change "and"?

HONORABLE LEVI BENTON: But | have anot her
questi on.

CHAI RVAN BABCOCK: (kay. Let's stay on "or"
or "and" for just one second. Judge Gray, "and"?

HONCRABLE TOM GRAY: Macht nicht, matters
not .

HONORABLE SARAH DUNCAN:  Makes no
di fference.

CHAI RVAN BABCOCK: So "and"? Now Judge
Bent on.

HONORABLE LEVI BENTON: "Other financia
account nunbers" is too broad. It ought to be linted by
"ot her financial account nunbers at third party
institutions.”

CHAI RMAN BABCOCK:  Sar ah.

HONORABLE SARAH DUNCAN: | don't understand.

HONORABLE LEVI BENTON: Other than --

MR. MEADONS: He's not going to defer
ei ther.

HONCRABLE LEVI BENTON: Yeah. O her account

nunbers, other financial account nunbers, okay, so the
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Bobby Meadows Gol f Conpany has a case on file and the
Bobby Meadows Devel opnent Conpany general |edger account
nunber is a "other financial account number," but it's
really not sensitive, but it still would fit within "other
financial account numbers." | nean, you're really trying
tolimt access of |ike a brokerage account is what you're
trying to make sensitive

CHAI RVAN BABCOCK:  Carl

MR. HAM LTON: Who are we protecting in
this? Suppose | file a pleading and |I'mnot giving ny
client's account nunber, but |I'mtal king about sone third
party's account nunber. Does this apply to anybody or
just the party?

HONORABLE SARAH DUNCAN: It applies to
everybody that files a docunent. M ke Hatchell used, when
we were tal king about this, an exanple of a case that he
was involved in where it was the other side that was
trying to put -- just dunp all this information in their
pl eadings so that it would be accessible to the nmedia
because they wanted to increase the nedia attention given
to this case; and, you know, according to Mke none of it
was true; but it was in a pleading, it was filed, and it
was quotable. So, yes, both parties, all parties, are
subject to this rule in all documents that they file.

HONORABLE TOM GRAY: All parties are subject
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toit, and if it's not a party's information that you fee
needs to be in a pleading, that information is subject to
it as well.

MR LOW Right.

HONORABLE TOM GRAY: I n other words, if
Sarah and | have a |lawsuit going and we want to put Buddy
Low s Social Security nunmber in it, it's going to have to
go in in abbreviated format as sensitive data.

CHAI RVAN BABCOCK: How woul d (b) work with
respect to a garni shnent action?

HONORABLE TOM GRAY: You woul d put the
limted information, abbreviated information, in the
pl eading. You would file the sensitive data formthat had
the full account nunbers, and the bank is a party. They
woul d have the sensitive data form They woul d have the
pl eadings. They're going to get the order. The order is
going to have abbreviated data in it. They're going to
have a copy of the sensitive data form They know exactly
what accounts to garnish

CHAI RVAN BABCOCK: Does that work okay?
Everybody satisfied with that? Judge Christopher, does
that work for you?

HONORABLE TRACY CHRI STOPHER: \Well, so
nmean, yes, if we're attaching the sensitive data formto

all our orders. | nean, otherwise it doesn't work, but I
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nmean, it seems like it has to be attached for it to work.

HONORABLE SARAH DUNCAN: It can't be
attached because your order is going to be filed in the
case, right? And you can't attach the sensitive data form
and it not becone available for public access.

HONORABLE TRACY CHRI STOPHER: Well, 1 nean,
it has to be attached when you serve it on the bank, or it
has to be attached when you serve it on the person sought
to be restrained. O, you know, it ought to be attached
in a default.

CHAI RVAN BABCOCK: Judge Bl and.

HONCRABLE JANE BLAND: | think | understand
how a party could enforce a judgnent or serve a wit or a
restraining order or sonething like that. Wat happens
when, you know, Bank One gets a judgnent agai nst nme; Bank
One beconmes Chase, or | can't figure out all these banks,
but anyway, it becones a different entity and they want to
enforce a judgnent against ne? How do they go and get the
sensitive data formthat they will need to slap together
with the order or the judgnent to execute, to get ny --
you know, to get information about ny assets?

HONORABLE SARAH DUNCAN: CGenerally in my --
"' mthinking back to RTC days when a bank sonmehow acquires
anot her bank or merges, there are hundreds of pages of

docunents about what assets get transferred.
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HONORABLE JANE BLAND: Right, and how does
new bank go to the courthouse and say, "I'm now the person
that is entitled to get this sensitive data"?

HONORABLE SARAH DUNCAN: They're going to
have an agreenent that shows, "I have acquired the assets
of this person, of this entity, that was a party to this
lawsuit." More likely they're going to have a copy of the
sensitive data file in their own file that they acquired
from now def unct predecessor.

HONORABLE JANE BLAND: O in sone other way
sonme judgnent against ne gets assigned to soneone el se
How does the assi gnee have standing to go down to the
court house and get this information?

MR. LON Don't you have a substitution of
parties, just like you would have if sonebody dies?

Woul dn't there be a substitution and they're a party?

HONORABLE SARAH DUNCAN: | think if you go
into Bonnie or Andy's office and you want a copy of the
sensitive data formand you weren't the actual party to
that lawsuit, they're going to require sone fairly
stringent proof that you have a right to see that
sensitive data form but they could answer that better
than | can.

CHAI RVAN BABCOCK: Ri chard.

MR MUNZINGER: | don't want to get off on
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subsection (c), but when you | ook down at 14.3(b) the
clerk is forbidden fromsharing this information with
people, if | read it correctly, except those who are
identified in 14.3(b). So Judge Bland's question, maybe
we need to anmend 14.3(b) to allow a court to order on good

cause, what have you, access to sensitive data forns.

HONORABLE SARAH DUNCAN: | think that
there's a "not" that's missing from(b), isn't there,
Li sa?

MS. HOBBS: |'msorry.

HONORABLE SARAH DUNCAN: It says, "The court
or court clerk must Iimt access to a party or an attorney
of record in the cause in which the sensitive data formis
filed." | think that should read "nmust not linit access."

PROFESSOR CARLSON: O "limt access only
to."

MS. HOBBS: Yeah, | think it's nore "limt
access only to."

CHAI RVAN BABCOCK: Okay. Well, we'll get to
that in a mnute. Justice Gaultney.

HONORABLE DAVI D GAULTNEY: | was just saying
that | would think that 14.3(b), liniting to a party, if
the party has access you would think that the party

aut horized by that party would have access, so |I'm not

sure that with a bank acquiring sonething they would have

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13130

aut horization fromthe prior party to have access.

HONORABLE JANE BLAND: | got us off track
so I'Il stand down.

CHAI RVAN BABCOCK: Let's go back to 14.1(b),
bank account, credit card, and other financial account
nunbers.

HONORABLE TOM GRAY: If you're going to put

"and" in there | think Bonnie wants to strike the "s" on
the end of "nunbers." Didn't you say that, Bonnie?

M5. WOLBRUECK: No, what | was saying, the
difference between (b) and (c) is that (c) says driver's

i cense nunbers, passport numbers, and simlar card

nunbers. (b) says --

HONORABLE TOM GRAY: Ckay. | knew there was
an "s" in there sonmewhere

M5. WOLBRUECK: Yeah. (b) says "bank
account." If it says "bank account numbers, credit card

nunbers, and other financial account numbers" --

CHAI RMAN BABCOCK: | think that woul d be
clearer if we put "nunbers" in.

MS. WOLBRUECK: So it's the nunmbers, where
the word "nunbers" is to do the "and" or the "or."
CHAI RVMAN BABCOCK: Right. So (b) as anended

woul d be "bank account nunbers, credit card numbers, and

ot her financial account nunbers." GCkay. W okay with
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that? Al right. Any other discussion on this?

Al'l right. Everybody that thinks that bank
account nunbers, credit card nunbers, and other financia
account nunbers should be included in data that is
sensitive raise your hand.

Al'l opposed? By a vote of 18 to 1, Chair
not voting, that passes.

So let's go to driver's |icense nunbers.

HONORABLE TOM LAWRENCE: Can | ask one
question about that?

CHAI RVAN BABCOCK:  Yes, Judge Law ence.

HONORABLE TOM LAWRENCE: Would it be
understood that a credit card would also include a debit
card?

HONCRABLE TRACY CHRI STOPHER  That woul d be
a bank account.

CHAI RMAN BABCOCK: That woul d be a financi al
account nunber.

All right. "Driver's |license nunbers,
passport nunbers, and sinilar governnent-issued persona
identification card nunbers.” Discussion on this?

MR LON Chip, | think that we've got to
renenber, now, we can't keep sonebody fromgetting this
i nformati on through other sources. |It's just that you

can't get it through the court records and nmake it
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nmassi vel y avail abl e.

CHAI RVAN BABCOCK:  Yeah, | think that,
however, your question or your statenent assumes sonething
that | think is inmportant. |'mnot sure my own viewis
that we shoul d be declaring sonething sensitive when it
clearly isn't.

MR LON Well, no.

CHAI RVAN BABCOCK: And |'m not saying the
driver's license falls into that category.

MR. LON Driver's license nunbers have been
consi dered by sone in sone cases sensitive

CHAI RVAN BABCOCK:  Yeah

MR LOWN That's an identifying thing, and
what they're trying to do is anything that hel ps identify,
you know, so that sonebody can -- that's one of the
el ements they use in stealing your identity or sonething,
we want to include it. It's not that it may truly be so
sensitive that it's not available in many sources, but we
have no other way of doing it other than defining it
sensitive for purposes of this rule.

CHAI RVAN BABCOCK: Judge Law ence.

HONORABLE TOM LAWRENCE: We di d decide | ast
time that this rule was not going to apply to crimna
matters, correct?

HONCRABLE TRACY CHRI STOPHER:  No.
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CHAI RMAN BABCOCK: No. This is going to
apply to crimnal cases.

HONCRABLE TOM LAWRENCE: Weéll, | don't know,
driver's license nunber, that's on every traffic ticket
witten.

CHAI RVAN BABCOCK: That's Judge
Chri st opher's point.

HONORABLE TOM LAWRENCE: And a driver's
i cense nunber is very easily obtainable just by going to
DPS.

MR LOW It is, but that is one of the
things people use to steal identity, and they can go to
the DPS, but they can't get it from Hong Kong.

HONCRABLE TOM LAWRENCE: So | would have to
take -- every traffic ticket filed you would have to go in
and, what, redact the driver's license nunmber? How about
the driving records that we get from DPS and print those
out? | mean, that would have to be redacted?

CHAI RVAN BABCOCK: Yeah. | think we're on
sonmething that's going to be a sticking point. M ke
Cof fey wanted to nake a conment.

MR. COFFEY: Just real quick, the Driver's
Privacy Protection Act, you can't -- prevents you from
just wal king in DPS and asking for a driver's license

wi t hout a perm ssible purpose, but you're right about
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fromthe organi zation that issues those, the DW, or DPS
in Texas, those are under the DPPA prohibited fromrel ease
wi t hout pernissible purposes.

PROFESSOR CARLSON:  |'m sorry.

CHAI RVMAN BABCOCK:  El ai ne

PROFESSOR CARLSON: I'msorry. Did you say
that they may not be rel eased without a pernissible
pur pose, or anyone can go in and get anyone else's
driver's |icense?

MR. COFFEY: Yeah, they can't be rel eased
wi t hout a perm ssible purpose. Basically there's about
ei ght of those.

HONORABLE SARAH DUNCAN: Ei ght of what ?

MR. COFFEY: Pernissible purposes under the
Federal law fromthe department that issues them

CHAI RVAN BABCOCK: Great, Mke. Thank you.
That's hel pful

Ckay. So now Judge Lawr ence says, okay,
we' ve got a |lot of docunents in our files that have
driver's licenses. Wat are we going to do about it?

HONORABLE TOM LAVWRENCE: Well, virtually
every crimnal case, warrants, that's one of the
identifiers. |It's on the warrant. | mean, in any

particul ar case there would be a m nimum of three
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docunents that woul d have a driver's |icense nunber on it.
This is going to be a nightmare.

CHAI RVMAN BABCOCK: Ed Rains, do you have a
comrent ?

MR. RAINS: | know that in some
jurisdictions in which we gather data -- and | guess we've
got maybe 180 million records right now -- a lot of those
are driving records. In the wake of recent notoriety
about these things, we don't release them we ourselves do
not, for either that or Social Security nunber. Even
though we still get those fromsone places, you can't get
toit. It'sinny file, but our custoners can't get to
it, can't see it.

CHAI RVAN BABCOCK:  Sonebody el se have their
hand up? Bobby.

MR. MEADOWS: | did, Chip. | think this is
a real problem because the structure that we're working
with that | think we've all come to terms with is the
segregation of sensitive information fromthings that are
filed, and now we're tal ki ng about sonethi ng where
segregation is just not really a possibility. There is no
way you're going to have a traffic ticket without the
driver's license nunber on it. So all of the sudden we've
got a structural problemw th what we're tal king about.

CHAI RVAN BABCOCK: (kay. Judge Bl and.
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HONORABLE JANE BLAND: Aren't we talking
about doi ng the sane thing, which is now you woul d put
just a few nunbers, | guess of a driver's |icense and have
a sensitive data formthat would have the full -- but what
you're saying, the charging instrument is devel oped out at
t he scene.

MR. MEADOWS: Right. The police officer is
going to wite it.

HONORABLE JANE BLAND: He doesn't have
any --

HONCRABLE TRACY CHRI STOPHER  Ri ght, he

wites the ticket.

HONORABLE JANE BLAND: -- part of our
procedure.

MR. MEADOWS: Right.

CHAI RMAN BABCOCK: Li sa.

MR. MEADOWNS: He's not going to participate
in this.

HONORABLE TRACY CHRI STOPHER: He's not goi ng
to fill out the pink sensitive data form

M5. HOBBS: We're going to have the sane
problem 1 think with --

HONORABLE JANE BLAND: Isn't there a
complaint that's done separate fromthe ticket?

HONORABLE TOM LAWRENCE: There is a
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conpl ai nt.

HONORABLE JANE BLAND: Yeah, so --

HONORABLE TOM GRAY: If it goes to a
contested hearing, or at least in municipal court.

HONORABLE TOM LAWRENCE: Yeah, if there is
going to be a trial, there is going to have to be a
compl ai nt generated sonehow.

HONORABLE TOM GRAY: But on 99 percent of
themthey just say it's based on the ticket or whatever
the percentage is, but that's probably what it was in ny
court. There is no conplaint generated. It is paid
directly -- on a Cass C nisdeneanor in nunicipal court
it's paid directly fromthe deal, but the easy fix for the
traffic tickets is to exclude the, you know, application
of this rule to nmunicipal courts.

HONORABLE TOM LAWRENCE: And justice courts?

HONORABLE TOM GRAY: Yeah, and justice
courts.

CHAI RVAN BABCOCK:  Li sa.

M5. HOBBS: Well, we're going to run into a
probl em of certain docunents that prove up a case, for
instance, a will, having sensitive data in it that are
necessary -- | nean, they are actually an instrunent
necessary to the case, and the probate | awers have raised

this with me already, and | don't know what the sol ution
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is to that, but | pointed out that it is not just a JP and

muni ci pal court problem It's problens with certain
instruments that necessarily require -- they're not just
in a pleading. | nean, they're the proof itself.

HONORABLE SARAH DUNCAN:  Ri ght.

HONORABLE TOM GRAY: See, but that gets
into -- although, if it's an exhibit at that point then
that at |east elimnates sone of the problens with the
renote access. It's not part of the sensitive data.

HONCRABLE TRACY CHRI STOPHER: So an exhi bi t
to a pleading is --

HONORABLE TOM GRAY: Don't go there yet.
That's way off. W'IIl get there.

HONCRABLE SARAH DUNCAN: | think this is too
hard. W cannot wite this rule, and we need to just
adj ourn and go enjoy the beautiful weather. It's too
har d.

HONORABLE TRACY CHRI STOPHER:  No, no.
Because | was asking, | was wondering that in connection
with, you know, a suit on a credit card. Al right. And
the affidavit attached to it is always, you know,
bl ah- bl ah- bl ah, custodi an of the records, here are the
records, this is the account nunber, this is what they
owe, this is what they paid, you know, and all the process

have been done, you know, boom and they always attach al
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of the records.

HONORABLE TOM GRAY: They do.

CHAI RVAN BABCOCK:  Yeah, Skip Watson

MR. WATSON: One of the problenms | have been
concerned about as | have listened to this, | don't know
how many peopl e have done title work, but you --

HONORABLE TOM GRAY: Skip, they can't hear
you over here.

MR. WATSON: When you go through in doing
title work trying to figure out an oil and gas title or
title to land, one of the things you're going to see
repeatedly is a divorce decree or a will filed verbatim as
a muninent of title where it's just saying "Title to the
house goes to the wife," and the wife has been identified
by name, driver's license, Social Security nunber; or the
will as saying "It's going to good son CGeorge, Jr., whose
Soci al Security nunber is X, but not to bad son or bad
grandson George, 111, whose Social Security nunber is X
Don't give it to George, IIl." | nean, that stuff is
everywhere, and it's out there nowin the county clerk's
of fice.

HONCRABLE SARAH DUNCAN: That's a whol e
other problem \What's out there now is a whole other
problem | nean, we're going to have to talk about it.

CHAI RVAN BABCOCK: W' re going
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MR WATSON: Well, let's talk about
prospectively then. How are those things put in so that
you can identify the person fromthe public record when
you're trying to figure out who you buy the land from or
take the oil and gas |ease fronf?

CHAI RVAN BABCOCK:  Anne.

MS. McNAMARA:  Lisa nentioned before that
other states have gone farther in this regard than we're
tal ki ng about going, and I would think sonme of these
i ssues have at |east been grappled with and fol ks have
cone up with solutions that nay or may not work, but |
wonder if on sone of these occasions we ought to see what
we do about traffic violations as opposed to reinventing

t he wheel

M5. HOBBS: Well, I'mtrying to go through

now and cone up with a short list of what states are
doi ng, but sone of them now are just not allow ng renote
access and then you don't have the problem

CHAI RVAN BABCOCK: That solves this issue.
Judge Lawr ence.

HONORABLE TOM LAVWRENCE: Well, in any
routine traffic case | can identify a mnimum of three
docunents in the court's file that are going to have the

driver's |license nunber and as many as siXx, possibly,
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separate docunents in the file. Al of which are -- |
mean, you call it sensitive data, but the prosecution
calls it a critical piece of evidence that they're going
to have to introduce to nake the case, so this is integra
to the case

HONORABLE SARAH DUNCAN:  As it's done now.
| mean, if this rule were to pass, there are a | ot of
people that will have to change their ways of doing
t hi ngs.

HONCRABLE TOM LAVWRENCE: | can't even
i magi ne how that would affect the trial of the case. |
woul d have to think about that, but it's going to
conplicate things obviously.

CHAI RVAN BABCOCK: Wl |, and what benefit do
we get fromthat? | nmean we can turn the world upside
down if there's a good reason. What's the reason for
14.1(c) ?

HONCRABLE TOM LAWRENCE: Wth all due
respect to the restrictions officially existing that nake
it difficult to get a driver's |license nunber, as a
practical matter it's not that difficult to go in and get
a driver's license nunber, so you're restricting somnething
that soneone with a mininmal anount of innovative thinking
can get anyway.

CHAI RVAN BABCOCK:  Yeah. Buddy.
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MR LON You know, | totally agree, but the
thing is they're not going to get it fromus. You put
that in a sensitive data formor sonething. | nean, you
ask the average person on the street, "Do you want
sonmebody just to be able to get ny driver's |icense nunber
in El Paso?"

"Well, | sure don't." Well, | rmean, you
know, maybe they can get it other places, so that's fine.
They can get it other places, but | just think the
conmmittee is right in putting it here.

CHAI RVAN BABCOCK:  Well, that's true unless
you're going to turn the world upside down.

MR LOW Well, | don't want to turn the
wor |l d upside down, but isn't it possible that anything
that has the driver's |license nunber or date of birth
could be a sensitive data formthat could be not given or
not on the internet?

CHAI RVAN BABCOCK: Judge Lawrence, Judge
Benton, and then Richard.

HONORABLE TOM LAWRENCE: So | would have to
generate a sensitive data formon every traffic case
really not just traffic cases but a lot of other crinina
cases?

HONORABLE SARAH DUNCAN:  No. You don't

generate a sensitive data format all.
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HONCRABLE TOM LAWRENCE: \Who woul d?

HONORABLE SARAH DUNCAN:  The prosecutor.

MR. LOW Prosecutor.

HONCRABLE SARAH DUNCAN:  \Whoever wants to
enforce that ticket.

HONORABLE TOM LAWRENCE: Ckay. Well, that
sounds good except for the fact that some courts are not
gi ven prosecutors, so how would that work then?

MR. LON How do you prosecute sonebody
wi t hout a prosecutor?

HONORABLE TOM LAWRENCE: It happens all the
time everyday. |It's happening right now.

MR. LON The judge does?

HONORABLE TOM LAWRENCE: Absolutely. There
is even a provision in the Code of Crimnal Procedure that
all ows that because a | ot of prosecutors won't send
prosecutors to the JPs and mnunici pal courts.

And what happens when | need to issue a
warrant? That's one of the identifiers on the warrant, so
I"mgoing to not have the -- I'"'mgoing to generate a
separate pink formto --

CHAI RVAN BABCOCK: |' m buyi ng stock in pink
paper, by the way. Judge Benton.

HONORABLE TOM LAWRENCE: There's just going

to be a trenendous paperwork burden on keeping up with
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this in every case, and you're going to put that burden on
a lot of JP courts where they don't have any clerks, it's
just the judge.

CHAI RVAN BABCOCK: Judge Benton

HONORABLE LEVI BENTON: | vote to just
abandon it for the reasons Bobby already expressed.

CHAI RMAN BABCOCK: Coul d you speak up a
little bit?

HONORABLE LEVI BENTON: Yeah, let's just
abandon this for the reasons already expressed by severa
peopl e and just state by rule you can't get this stuff
renotely. You've got to come to the courthouse and get
it.

CHAI RVAN BABCOCK: Wl |, that's another
solution. I've -- well, we'll get to that, | guess.

Ri chard.

MR. MUNZINGER: | just wanted to ask, how
many JPs and how nmany nunici pal courts maintain their
records online and how realistic is the problemfor renote
access to a justice court or a corporation court? At
least in ny jurisdiction the corporation courts are
compl etely separate fromthe county and district clerks,
there wouldn't be any tie to them | assune there is sone
ki nd of appeal trial de novo to county court, in which

event these rules would trigger and cause the problem but
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if -- the sinple solution to the JP and nunici pal courts
is to exenpt themfromthe rule, but | wonder if it's that
significant of a problemanyway if they are not online.
Are you online?

HONORABLE TOM LAWRENCE: (Nods head.)

MR. MUNZI NGER: | coul d access your conplete
records?

HONORABLE TOM LAWRENCE: No, not conplete
records. You can access Sone records.

MR, MUNZINGER | don't think nmost JPs are
that way. In El Paso there are sonme that don't speak
English, so I'mnot sure --

CHAI RMAN BABCOCK: Li sa.

M5. HOBBS: Well, there is currently a
technology fund or there is a fee that you pay -- am|
right on this, Judge Lawrence? There is a fee that you
pay in JP court now that creates a technol ogy fund so that
JPs can start having nore technol ogi cal advances, and so
think that even if right now there is not a lot on the
way, they are getting funding fromthe Legislature just so
they can be on that path

HONCRABLE TOM LAVWRENCE: Well, | don't know
the percentage, but in the urban areas there is a lot, and
so the nunber of cases percentagew se would far outnumber

t he nunber of courts. The smaller urban courts -- or
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smal ler rural courts w thout significant case |oad, they
may not be on it, but all the major courts are with a
significant case | oad.

CHAI RVAN BABCOCK:  Ski p.

MR WATSON: | would just urge not to |unp
gover nnent -i ssued personal identification nunbers in with
driver's license nunbers. Federal ID cards, for exanple,
pilot's license, this type of thing, are routinely Socia
Security nunbers. That nunber, my pilot's license nunber,
is my Social Security nunber. Now, they have in the |ast
18 nonths have done a thing where |I can go through and get
themto put a zero on each end, you know, if | want to.

HONORABLE SARAH DUNCAN: Real ly disguise it.

MR. WATSON: Yeah, which disguises it, but
that is different. The Federal governnment knows one
nunber, and that's your Social Security nunber for every
gover nnent -i ssued | D.

CHAI RVAN BABCOCK:  Tracy.

HONORABLE TRACY CHRI STOPHER: Well, | was
just going to say from personal experience, a minor in ny
househol d received 30 letters fromlawers in connection
with a ticket that that m nor had gotten, so |I know t hat
the information is readily avail abl e.

CHAI RVAN BABCOCK: 30?7 No ki ddi ng?

HONORABLE TRACY CHRI STOPHER: 30 letters
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HONORABLE TOM LAVWRENCE: They' re beconi ng
very good at coming in and asking for all this
information, and it's not just online. W're talking
about people wal king into the courthouse, even those not
online it's still going to be an issue because this rule
affects that al so.

CHAI RVAN BABCOCK:  Carl

MR HAM LTON: Do clerks that deal with
electronic filings and stuff now, do they put everything
that is generated out of a court, orders, notions,
everything? Does it go on a electronic format now or just
certain things?

M5. WOLBRUECK: Pretty well. It depends
upon the clerk's office. | knowthat there is a court in
-- where is it, Beaunont, in Jefferson County, that has
everything electronic, and so, yes, it's all in electronic
format. There is no paper in that court.

HONCRABLE TOM LAVWRENCE: W have el ectronic
docket books, and essentially everything is put
el ectronically. That doesn't nean the public has access
to that, but virtually everything is electronically kept.

CHAI RVAN BABCOCK: Well, and the point is,
of course, that this rule is going to go into effect, if

it does, nmonths down the road; and technology is noving so
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fast that, | nean, you know, we've got to anticipate sone
things; and we've got to assune that technology will cone
to these courts, so how do we fix this problen? It seens
to ne that we either delete (c) or we except --

HONORABLE SARAH DUNCAN: Al l of (c)?

CHAI RVMAN BABCOCK: We either delete (c) or
we except rmunicipal/JP courts or we do sonmething else. O
we, of course, pass it as witten. Wich --

HONORABLE TOM LAVWRENCE:  You' re sayi ng
except municipal and JP courts fromthe entire Rule 14?

CHAI RVAN BABCOCK: No, no. (c), subpart
(c).

HONORABLE TOM LAWRENCE: Well, the driver's
license nunbers is the only thing that I'"'msaying is a
probl em

CHAI RVAN BABCOCK: Ckay.

HONORABLE SARAH DUNCAN:  Well, if you except
one | evel of courts out of this rule you m ght as well not
have the rul e because once they're available, they're
available. And if they're available from Tom s court, why
shouldn't they be available fromDavid's court?

CHAI RVAN BABCOCK: Judge Chri stopher, then
Judge Benton.

HONORABLE TRACY CHRI STOPHER:  You're goi ng

to have the sane problemw th a nane and address of a
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16-year-old driver. The minor child in (f).

CHAI RMAN BABCOCK:  Yeah, we're getting
there. Justice Gaultney.

HONORABLE DAVI D GAULTNEY: | was just going
to second that. | think, you know, excepting mnunicipa
courts because they're the |argest source of this materia
strikes me as a little difficult.

HONORABLE SARAH DUNCAN:  Sel f - defeati ng

HONORABLE DAVI D GAULTNEY: Because it's the
bi ggest problemw th inplenentation is why we're thinking
about excepting it. But if we're anticipating that
they're all going to be online at sonme stage --

CHAI RVAN BABCOCK: Ri ght.

HONORABLE DAVI D GAULTNEY: -- and all of
these are going to be avail abl e t hrough nunici pal court
records and if the private providers self-govern to not
provi de this because of the risk of identity theft, then
think that would argue in favor of not exenpting municipa
courts fromthe process.

I recogni ze the severe problem Is it a
situation where if soneone cane in and wanted to | ook at
your records, perhaps at that point they would not have
access to a driver's license?

HONORABLE TOM LAVWRENCE: Well, they would

now because | have no way to keep that out. It's all part
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of the file, and people do want to cone in and | ook
through that for the express purpose of sending out these
letters to represent people or to offer them defensive
driving or whatnot, and we get them-- this information on
a daily basis all over the state.

HONORABLE TRACY CHRI STOPHER: Yeah, | think
we got about five defensive driving course brochures, too.

CHAI RVAN BABCOCK: Well, and there is that
comrercial aspect to it, but there's also other reasons.
| nmean, if you were trying to research the driving record
of sonebody because you're going to let themdrive a
school bus or some other purpose. | mean, there's reasons
to want to know what the person's driving record is.

HONORABLE TOM LAWRENCE: It woul d be
relatively easy just to delete the field froma docunent
dunp, but it's nore difficult to redact that and create a
sensitive data formon the case in the file, just sitting
in there. That's the real problem You just don't give
themthat field of information, the driver's |icense
nunber. That would be relatively easy. It's the
paperwork involved in having to redact that and to create
a sensitive data formand keep that separately and having
to figure out how to handle the warrants, which is a rea
probl em

CHAI RVAN BABCOCK:  Ckay.
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HONORABLE TOM LAWRENCE: That's the nore
difficult issue

CHAI RVAN BABCOCK: Any nore discussion on
subpart (c)?

Al right. How many peopl e believe that
subpart (c) as witten, driver's |license nunbers, passport
nunbers, and simlar government-issued persona
identification nunbers should be included as data that is
sensitive? Raise your hand.

And how many opposed? That passes by a vote
of 13 to 6. It is nowtine for our norning break, so
let's take a 15-ninute break.

(Recess from 10:43 a.m to 11:07 a.m)

CHAI RVAN BABCOCK: W' re back on the record.
We're very honored to have Judge Paul Wnack fromthe
Court of Crimnal Appeals with us, and Judge Wonack has a
handout that has a nunber of concerns that we'll obviously
take into account and try to talk about as the day goes
on. | think some of us have copies of it, but Justice
Gray has it and he can incorporate Judge Wmack's thoughts
as we discuss it and, Judge, do you have anything you
would like to say at the outset?

HONORABLE PAUL WOVACK:  No, thanks for
letting nme cone in late on this. |[|'ve just got a couple

of specifically crimnal-related points in here, and
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need sone help on a couple of things because there is a
termin one of the rules | don't know what it means. The
statenent of reasons is sonething that's not -- access is
not being given, and that's a termthat | have not run
across in Texas crimnal procedure, although | knowit's
used in Federal courts.

But there is a thing I think you could fix
pretty easily, talking about the nanmes of mnors being
repl aced by initials when they have to be used in a
pl eading. Well, we have got a lot of 17-year-old
def endants because that's the age for crimna
responsibility, and so it's going to be kind of funny if
the indictnments against them have to use their nanes as
initials rather than the full names. That was a thought.

And al ong the sane |ines on the other side,
we' ve got plenty of child victinms whose nanes certainly
need to be in the pleadings of the state, the indictnent
sonmehow. There is a statute that provides in the case of
sex offenses a whole procedure for themto choose
pseudonyns to be known by that go into a state registry,
and so that night supersede a rule, and | have cited that
in there. And then for other cases where children are
named where there are not sex offenses but victins of
hom ci des or other assaultive kinds of offenses, somehow

their full name is going to have to be conveyed to the
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defendant. So | was thinking you m ght want to drop
indictments out of this rule about pleadings being done
with initials for children. That was ny biggest point.

CHAI RVAN BABCOCK:  Ckay.

HONORABLE PAUL WOMACK:  Thank you.

CHAI RVAN BABCOCK: Thank you, Judge. We're
going to get to that in a second, but to try to bring sone
order to this, let's nove on nowto 14.1(d), which is
"date of birth, except the date of birth of a defendant in
a crimnal matter." Judge Gray, any initial conmments on
this before we throw it open?

HONORABLE TOM GRAY: This probably consuned
as far as a single item a relatively |arge amunt of our
ti me because there are those of us that don't particularly
care one way or the other if people know when we were
born, but again, this conmes back to one of the principa
identifiers used in connection with identity theft, and so
it was inportant in that context, and it is in that
context that the Legislature seens to be particularly
interested in this itemas a sensitive data inclusion
because -- and | forget how nany bills there were, but
there were several bills that included the date of birth
as a sensitive data item

Al so, just as background, there have been

many fol ks maki ng i npassi oned argunents for the use of the
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date of birth as an identifier in connection with
resear chi ng enpl oynent histories and things of that, and
it always is the explanation of, well, on John Snmith you
get so many hits, but we haven't actually seen any of
those searches conducted based upon the inclusion of year
and nonth as opposed to just having the entire birth date;
and if you don't have the current redlined copy of what
cane out |ate yesterday, which was on the table, it's not
just date of birth, but | think it's date of birth, except
the date of birth of a defendant in a crimnal matter, so
it in effect exenpts this in crimnal cases.

Let's see, the -- again, I'Il bring up what
the fellowtold ne yesterday is that in Federal court when
they're taking themover they are limted to the year of
birth, not even nonth and year, but the year of birth,
under the local rules or under the rules of the court that
he operates under, so with those general comrents there it
is.

CHAI RVAN BABCOCK: Ckay. Any discussion?

HONORABLE TOM GRAY: One other thing is
important on the date of birth, and | think it is nore
appl i cabl e to understanding date of birth, but and if
you'll -- it's alittle bit of a digression, but it does,
if you understand what 14.3, the |ast sentence of that

section, is designed to do, it reads, "However, a court or
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court clerk may conpare information provided by a third
party to information in a sensitive data formand confirm
or affirmatively negate that the third party's information
mat ches the data in the sensitive data form"

The whole point or a large part of the
pur pose of that specific provision is so that if sonebody
comes in and says, "l have a crimnal -- |I've got a hit on
a search with this nane, the year and the nonth match. |
need to confirmthat this is the same person, | need to
confirmthat that birth date, the birth date that | have
is, you know, June 12, 1975," then that is, you -- you
know, "Is that the date that's in this record?"

"Yes, it is," and there you have your
confirmation.

CHAl RVAN BABCOCK: G eat.

HONORABLE SARAH DUNCAN:  That's the reason
for the doubl e underlined.

CHAI RVAN BABCOCK: Right. Right. | gotcha.
Ed, can | ask you a question? It seens to nme that with
those two changes, with those two changes that Justice
Gray just described, it goes a |long way, nmaybe all the
way, to fixing the issue that you raised in your prior
testinony; is that right?

MR. RAINS: Well, | think, of course, if you

provide only a partial date of birth in terns of a nonth
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and a year then you increase the chance of a false
positive by 30 to 31 tines because there are 30 or 31 days
in a nonth, right?

CHAI RVAN BABCOCK:  Yeah, but they're
exenpting crimnal

MR RAINS: Criminal, | amhappy with that,
and | think if we can have full date of birth with our
crimnal records, | think that's great, but for civi
records | have no quibble with that. | have no quibble
with that at all. Leave part of themout, truncate the
date of birth there, but with crimnals -- and I'Il give
you an exanple. Right before | cane | ran through our
dat abase all the crininal records on Frank Johnson, just
Frank Johnson wi thout any date of birth. | came up with
302 crimnals in Texas who -- these are convictions, named
Frank Johnson.

Since about five percent of the folks in
Texas have got a crinmnal conviction record, crimna
conviction record, that neans there are 6,000 fal se
positives avail able on innocent people who woul d be denied
credit, be denied housing, be denied a job if we don't
have full date of birth on these criminal records. |
think it's very inportant. The other thing that you --

CHAI RVAN BABCOCK: Wait. Hang on for a

second.
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HONORABLE SARAH DUNCAN: Stop right there

CHAI RVAN BABCOCK:  The change that we
propose fixes what you just said, right?

MR. RAINS: Right. Except full date of
birth.

CHAI RMAN BABCOCK: Sarah says "no."

HONORABLE SARAH DUNCAN: No. That's what |
was trying to point out a mnute ago.

CHAI RVAN BABCOCK:  Ckay.

HONORABLE SARAH DUNCAN: The reason "except
the date of birth of a defendant in a crimnal matter" has
the doubl e underline under it, we didn't nake a decision
on that. We're pitching that to the commttee.

MR RAINS: Yeah

CHAI RVAN BABCOCK: Ckay.

HONORABLE SARAH DUNCAN:  And what | woul d
like to knowis why is it that you can't use the
confirmation procedure in 14.3(b)?

MR RAINS: It would be cunmbersonme. |It's
going to be cunbersone for the clerks because it's going
to be a call right back to themand --

HONORABLE SARAH DUNCAN: This whole thing is
goi ng to be cunbersone

MR RAINS: Yeah. | understand that, but,

you know, here we are -- whose identity are we obscuring
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convicted of a crime, but here is the other thing | wanted
to add --

HONORABLE SARAH DUNCAN:  Well, just
indicted. They don't have to have been convicted, they
just have to be indicted for the crine.

MR. RAINS: Here's what | was going to
suggest, is that instead of "a defendant in a crimna

matter," why don't you put "the nane of the defendant in a
conviction record, crimnal conviction record,” and that
woul d solve that? That way, see, we're not interested in
finding out people who have been acquitted. [|'m not
interested in finding out soneone where the case has been
dismissed crinminally. Wat you' re |ooking for is sonebody
that has got a conviction record, and that's what | al ways
ask for and whenever we can we get those and then we -- |
think that may solve it.

CHAI RVAN BABCOCK: (Ckay. Tom W | der, you
had a conment ?

MR, WLDER Yes, M. Chairman. W would
respectfully ask that the date of birth be included for
all -- in all crimnal records. Al ChoicePoint does
apparently is look at the final judgment, but there are

many, many ot her people who want to | ook at the whole

record, including the news nedia; and if you're going to
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di sal | ow everything except if you have a final judgment,
that just isn't going to work in today's age. That's
going to severely inpact our systemas we have it up there
now. We'll have to take those other things off.

CHAI RVAN BABCOCK:  So, Tom | don't
understand. Are you in favor of the underlined | anguage
which is up for discussion?

MR. WLDER  Absolutely. | was just taking
exception to M. Rains' statenment about making it for
convicted persons only. W need to have it in there from
day one. Just on the indictnents when the news nedia is
searching for those indicted, which they do on a daily
basis, they are going to want to be able to differentiate
bet ween the ones that have been indicted.

CHAI RVAN BABCOCK: Fair enough. M ke
Cof f ey.

MR. COFFEY: Likew se, enployers do care if
the person that they're about to hire is currently under
indictment or -- and they care about cases that are
di smi ssed. I nean, if sonebody gets deferred
adj udi cation and that case is ultimately di sm ssed upon
compl etion of the deferred adjudication, they entered a
plea of guilty to get that deferred adjudication, and an
enpl oyer cares what the circumstances were. So just

| ooking at convictions really oversinplifies that issue.
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Plus, you do -- if the court systemjust has
nanes when we're doi ng searches, you know, again, if |
search John Snmith or Jose Garcia in Tarrant County, |'m

goi ng to have hundreds of hits. Then you add court

systens that wisely give it a sound -- what they cal
sound Xes, | type in "John Smth" and it's going to give
me all the Jonathans and all those. It just magnifies

that nunber by that many nore, and | really need that date
of birth to reduce it.

And even if | just had a nonth and a year,
don't have access to Tarrant County systemto run the data
to see how nany |'d get by -- you know, by applying with
different nunbers, but it would be a giant burden on the
clerks if | started every tinme | got a whole bunch of hits
either going down to the clerk or calling and sayi ng,
"Ckay, you know, will you pull these 15 or 20 files for ne

and verify if this informati on matches or not," because
apparently as it's witten out if it's considered
sensitive data it can't be filed electronically, so
assune that neans it won't be on the conputer system where
it's filed.

CHAI RVAN BABCOCK: Well, we're tal king about
withdrawing things -- in 14.1 we're tal king about

wi t hdrawi ng i nformation not only fromthe internet but

al so frompublic availability, so -- Mnzinger

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13161

MR. COFFEY: We need a full date of birth.

MR. MUNZINGER: | was only going to point
out that a judgnment of conviction is final when the Court
of Crimnal Appeals or the U S. Suprenme Court says so, and
that has conplicating factors if you were to limt it to a
judgrment. The drift of the conversation seens to be at
the monent to leave it open in all things. There is a
good reason for that.

Suppose | have a son and he is indicted, and
it's inmportant to -- and we have the sanme nane, and it's
important to know his date of birth for the innocent
person as distinct fromthe person who has been indicted.
There is a plus side to allowing this information to be
made public.

CHAI RVAN BABCOCK: Fortunately sonme of us

only have daughters, but Judge Christopher, who has

daught ers.

HONCRABLE TRACY CHRI STOPHER: Well, | have
both. | don't think date of birth ought to be in there at
all.

CHAI RVAN BABCOCK: | agree.

HONORABLE TRACY CHRI STOPHER: And
certainly think we ought to have date of birth in crimna
proceedi ngs available, but | think date of birth in al

proceedi ngs ought to be avail able because | think if we're
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going to take out all these other identifying factors, at
| east have the date of birth so that soneone can know t hat
they have got the right person in a record that they're

| ooking at. W have to | eave sonme thing to identify a
person with, and it seens to ne that that would be the

| east offensive identifier

CHAI RVAN BABCOCK:  Yeah. Carl.

MR HAMLTON. | was just going to say the
same thing she said.

MR, MEADOWS: | agree.

MR HAMLTON:. It's alnpst public policy
that you have to have sone identifying thing to go al ong
with the nane.

CHAI RMAN BABCOCK:  Bobby, did you have your
hand up?

MR. MEADOWS: No, but | agree.

CHAI RVMAN BABCOCK: (Ckay. Anybody el se?

Ckay. Sarah, how do we want to vote on
this? Should we vote on just date of birth w thout the
underlined -- without the underlined | anguage?

HONORABLE SARAH DUNCAN:  (Nods head.)

CHAI RVAN BABCOCK:  Ckay.

HONCRABLE SARAH DUNCAN: Don't you think,
Li sa? Ton®

CHAI RVAN BABCOCK: Tom is that okay with
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you?

HONORABLE TOM GRAY: | would say some part
of the date of birth or nothing at all and then tal k about
-- because | get the sense that that may go down in flames
right there

CHAI RVAN BABCOCK: | agree. So how nmany --
Ri char d.

MR, MUNZI NGER: Wy don't you just vote to
del ete date of birth so that date of birth is publicly
avail abl e for all purposes and see where that takes us?

CHAI RVAN BABCOCK: That's what | was going
to suggest. So everybody that is in favor of including
date of birth as data that is sensitive raise your hand.

Al'l those that are opposed rai se your hand.
Al right. The vote is 4 that are in favor of date of
birth as data that is sensitive and 15 are opposed, the
Chair not voting, so we will delete subpart (d) from
sensitive data.

Let's go to (e), the address and phone
nunber of a person who is a crine victimas defined in
Article 56.32, Code of Criminal Procedure, in the
proceeding in which the case record is filed or a rel ated
proceeding. Tom do you want to tell us what the thought
is on this?

HONORABLE TOM GRAY: M recollection is that
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one cane right over fromthe other comittee, and | do not
recall any further discussion on that. It's basically to
protect the identity of crine victins.

CHAI RVMAN BABCOCK: (Ckay. Justice Duncan
nothing to add to that?

HONORABLE SARAH DUNCAN:  No.

CHAI RVAN BABCOCK: (Ckay. Any -- yes,

St ephen Yel enosky, Judge Yel enosky.

HONORABLE STEPHEN YELENOSKY: St ephen
Yel enosky, 3-30-1958, by the way. What is Article 56.32?

CHAI RVAN BABCOCK: 1958 and you're a judge?
Are you kidding ne? You're too young.

HONCRABLE STEPHEN YELENCSKY: What is
Article 56.32? | mean, what does that say? |'mjust
wondering if that includes all donestic violence.

CHAI RVAN BABCOCK:  Anybody know what 56. 32
is?

MR BOYD: |'mgetting it. |'m/looking at
the Public Information Act which has this exception in it
with the sane citation infornation about a crimnal victim
as defined by that article is excepted fromdi scl osure.
Let me see if | can get it.

CHAI RVAN BABCOCK:  Wiile Jeff is trying to
pul | that up, any other comments about this? Richard

Munzi nger .
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MR MUNZI NGER:  Well, |I'mnot sure
understand the definition, and et me pose this to the
conmittee nmenbers. A newspaper or nmgazine wants to wite
a story about a heinous crininal offense and does so.
There is a defamati on or invasion of privacy action
brought by the crinme victim and pleadings are filed in
that case, and the crinme victimis identified either by
the plaintiff's petition -- let's say by the defendant's
answer or sone notion that the defendant files. Wuld the
identity of that crine victimbe required to be considered
sensitive data in the case | have described, because it is
not apparently the proceeding in which the case record is
filed, or isit? And is it a related proceeding? 1'mnot
sure | understand the definition

CHAI RMAN BABCOCK: So what you're saying is
the crime victimfiles a civil lawsuit where the victimis
a plaintiff, it could be for wongful death or it could be
agai nst a newspaper for invasion of privacy, but as an
essential element of the pleading it would be, you know,

"I was a victimof this crime."

MR, MUNZINGER:. O "ny nother was" or
whoever, make it third person so | don't nmake it a little
bit harder, but I'mnot quite sure | understand "a person
who is a crime victimin the proceeding in which the case

record is filed."
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MR LOW Well --
CHAI RMAN BABCOCK: Yeah, that's fine, but

you say it could be -- by adding "or a related proceedi ng"
could expand it.

MR, MUNZINGER: |'mjust not sure of the
definition. |'mnot sure what it neans. That's ny
concern

CHAI RVAN BABCOCK: Judge Lawr ence had a
comrent. Then Buddy.

HONORABLE TOM LAWRENCE: |'m not sure what
"crime victind nmeans. W get a case file where someone
has run a stop sign and hit sonebody. |Is the person that
got hit a crime victin? W're not going to necessarily
know who that is. They're going to list three or four
different witnesses on the citation. W're not going to
have the accident report. W' re not going to know who the
victimis and who the witness is. | don't know how we're
going to -- | don't know.

M5. WOLBRUECK: It's by that statute.

HONORABLE TOM LAVRENCE: Weéll, | know, but
I"mnot sure if that statute doesn't just raise another
i ssue.

HONORABLE SARAH DUNCAN: | f you don't know
who it is you can't disclose it, right?

HONORABLE TOM LAWRENCE: Is this just
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assault, someone that's been assaulted, or is that al
this statute refers to?

CHAI RMAN BABCOCK:  Yeah, Justice Hecht has
beaten Jeff to the statute, showing why he is in his
exalted position. He knows how to work the conputer.

M5. WOLBRUECK: They're already confidentia
by | aw.

HONORABLE NATHAN HECHT: It's very | ong.
"Victi mmeans, except as provided by subsection (c),"
which the statute doesn't appear to have a subsection (c),
but --

MR. BOYD: See why | wasn't speaking up yet.

HONORABLE NATHAN HECHT: "An indi vi dual who
suffers personal injury or death as a result of crimnally
injurious conduct or as a result of actions taken by the
i ndi vidual as an intervenor if the conduct or actions
occurred in this state and who is also a resident of this
state, another state of the United States, the District of
Col unmbi a, the commonwealth of Puerto Rico" --

HONORABLE STEPHEN YELENOSKY: Coul dn't be
cl earer.

HONORABLE NATHAN HECHT: -- "or a possession
or territory of the United States; also, an individual who
suffers personal injury or death as a result of crimnally

injurious conduct or a result of actions taken by the
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i ndi vidual as an intervenor, if the conduct of actions
occurred in a state or country that does not have a crinme
victims conpensation programthat nmeets the requirenents
of Section 14.03(b) of Federal statute and who is a
resident of this state and would be entitled to
conpensation under this subchapter if the crimnally

i njurious conduct or actions occurred in this state; or,
thirdly, an individual who suffers personal injury or
death as a result of crimnally injurious conduct caused
by an act of intentional terrorisni -- |I'msorry,
"international terrorismas defined by Federal statute
conmitted outside the United States and who is a resident
of this state.”

HONORABLE STEPHEN YELENOSKY: No probl em
Bonnie, right?

M5. WOLBRUECK: No, | have no problem at al
withit.

HONORABLE TOM GRAY: Wl |, Bonnie does not
have to worry about that. The lawer filing the pleading
does.

HONORABLE STEPHEN YELENOSKY: Onh, then we
have a probl em

MR, LOW That describes crine victim
but -- and where is the section that says that it's

protected. Does it protect it only in that proceeding or
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in a related proceedi ng?

HONORABLE NATHAN HECHT: Well, it would just
be this rule, but it looks to me like what the rule was
trying to do was saying you shouldn't be able to find out
this infornation about the victimof a crime in the case
in which he was a victim

MR LOW Right.

HONORABLE NATHAN HECHT: And so they define
out what -- how do you describe victim they just lifted a
definition out of the Code of Crimnal Procedure.

MR LON What I'mgetting at is what if the
victimthen files a civil case or sonmething |like that?
Does that statute then protect that person, or is it that
person has -- they volunteered now to come into court?
Initially they were the subject of sonething, and now they
come into court voluntarily to seek redress, is that --
that's related, but are they protected under that statute?

MR MINZINGER O is it related?

MR LON Well, it's related in the sense
that the sane act gave rise to both |awsuits.

HONORABLE STEPHEN YELENOSKY: \Well, why
woul dn't you want to be protected in a famly viol ence
situation? You could have a crimnal act and then the
worman cones back and wants a protective order or

sonet hing, and she doesn't want himto know where she is.
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MR LON |'mnot naking any suggestion
I"monly asking questions. So --

CHAI RVAN BABCOCK: Judge Lawr ence.

HONCRABLE TOM LAVWRENCE: |f someone files a
citation and they list a nunber of witnesses and there is
no way to distinguish who the crinme victimis then the
court would be under no obligation to protect that.

CHAI RVAN BABCOCK:  Nor woul d the clerk,
woul dn' t thi nk.

HONORABLE TOM LAWRENCE: O the clerk

CHAI RVAN BABCOCK: Ri ght.

HONCRABLE NATHAN HECHT: The court clerks
don't have any obligations anyway, right?

CHAI RVAN BABCOCK:  Ri ght.

HONCRABLE TRACY CHRI STOPHER: Wy are we
doi ng this?

MR. BOYD: 56.09 says that "As far as
reasonably practical the address of a victimnmay not be a
part of the court file, except as necessary to identify
the place of the crine. The phone nunber of the victim
may not be a part of the court file."

MR. LON That's in that case, though

MR. BOYD: That's right. In the court file
in the crimnal case

HONORABLE TOM GRAY: Chip, could | answer
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the judge's question, or at least try to of why we're
doi ng this?

CHAI RVAN BABCOCK:  Yeah

HONORABLE TOM GRAY: Basically the rea
focal point is the situation identified by Steve, is that
in a donestic violence situation where you're com ng back
and the victimhas noved.

HONCRABLE TRACY CHRI STOPHER: But those
records are all out anyway.

HONORABLE TOM GRAY:  Weéll, not if the victim
i's now suing the aggressor

HONORABLE TRACY CHRI STOPHER: Wl |, but
surely the victimcan identify thenselves in the pleading
if they want to.

HONORABLE TOM GRAY: Name. This is only
address and phone nunber

PROFESSOR ALBRI GHT: But they're filing the
l awsuit, so why would they put their address and phone
nunber in the pleadings? There is no requirenent in --

HONCRABLE TRACY CHRI STOPHER: Ri ght.

PROFESSOR ALBRI GHT: -- pleading injunction
that she put her address and phone nunber in the pleading.
If you're a plaintiff, you can choose not to put it in
t here.

CHAI RVAN BABCOCK:  Li sa.

D Loi s Jones, CSR
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MS. HOBBS: There is a Rule of G vi
Procedure that requires a pro se litigant to put their
nane and address on the form on their pleading, because
the clerk's office has to -- just |like we put our |awer
nunber on there.

PROFESSOR ALBRIGHT: So if they're pro se --

M5. HOBBS: Right.

PROFESSOR ALBRI GHT: -- you have to have a
pl ace where you can find themto send mail to them

HONORABLE TRACY CHRI STOPHER:  You can't
possi bly consider that protected if it's a pro se
plaintiff because how on earth are people going to give
them notice or, you know --

HONORABLE TOM GRAY: Actually, I've got this
situation on appeal. |'ve got this situation on appea
right now where |I've got a spouse outside prison and
anot her spouse that's in the prison, and they're trying to
sue one another, and all the correspondence i s passing
through the court, and we get the copy that is sent to the
ot her party.

HONCRABLE TRACY CHRI STOPHER Wl |, we sure
don't want that to happen

HONCRABLE TOM GRAY: Wl l, but --

PROFESSOR ALBRI GHT: The way you deal with

that is through an order in that particular case --
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HONCRABLE STEPHEN YELENCSKY: Right.

PROFESSOR ALBRI GHT: -- as opposed to a rule
that applies to everybody, and | think if the question
that Buddy is asking is related proceeding, is that
included in the statute, or is related proceedi ng
sonet hing that's been added in this rule? Right?

I mean, there is apparently Article 56.32
has some prohibition on what you put in court records --

HONORABLE SARAH DUNCAN:  Well, that was --

PROFESSOR ALBRIGHT: -- so are we adding to
it or just putting it in this rule?

HONORABLE SARAH DUNCAN: That was 56. 09 that
Jeff read.

MR. BOYD: Yeah, actually .32 just defines
what a crinme victimis and then .09 says you can't put the
address or tel ephone nunber of the victimin the crinmna
court file and then the Public Information Act says that
any victimwho applies for conpensation under the Crine
Victims Conpensation Program their personal identifying
information is confidential if they choose to make it
confidential, but any victimwho does not apply for
compensation or who does not elect to keep -- who, having
appl i ed, does not elect to keep their information
confidential, their information is not.

CHAl RVAN BABCOCK: Couldn't we resolve this

D Loi s Jones, CSR
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problem by striking the phrase "or a related proceedi ng"?
Doesn't that fix it?

MR HAMLTON: Well, if we do that it's
al ready covered by the statute. You just need to take it
out, it seems to me.

HONORABLE TRACY CHRI STOPHER: And then we go
back to the crimnal indictment. W're not going to put
the name of a victimin the indictment?

HONORABLE STEPHEN YELENOSKY: It's address
and phone nunber. Just address and phone nunber.

HONCRABLE TRACY CHRI STOPHER:  Oh.

CHAI RMAN BABCOCK:  Just address and phone
nunber .

HONORABLE TOM GRAY: | actually thought --
and renenber this -- as | recall, this came over in this
verbi age fromthe report that we were working with
Sarah, do you --

HONORABLE SARAH DUNCAN:  Judi ci al Counci |

HONCRABLE TOM GRAY: Judicial Council. But
| don't renmenber there being any nodification by us, but
| ooking at it now, | would suggest that where the -- once
you define it, "the address and phone nunber of a person
who is a crine victimas defined by the statute,” period.
And you don't need --

HONORABLE STEPHEN YELENOSKY: Yeah

D Loi s Jones, CSR
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HONORABLE TOM GRAY: -- "in the proceeding,"”
any of that.

CHAI RVAN BABCOCK: Ri chard Munzi nger

MR. MUNZI NGER:  Yeah, but that's the problem
| was raising again. The nmedia wants to do a story and it
results in litigation, invasion of privacy or defamation
or sonething else. What you're in essence saying is that
no person who has been a crinme victimnmay ever be
mentioned in a civil pleading. That's a pretty serious
onus.

HONORABLE TOM GRAY: Just the address and
phone number. All we're tal king about --

MR MUNZINGER It's still a serious onus.
It's a serious problemto a lawer. I'mgoing to draft a
pleading. |I'mgoing to sue the Dallas Morning News. [|'m
not sure if this prohibition here binds me as a | awyer
witing a petition. | suspect the clerk would say, "You
can't file this petition if you put the address and phone
nunber in there."

CHAI RVAN BABCOCK: Well, and you have the
ot her problemof pro ses, and if you have venue issues you
woul d want to allege that part of the address that shows
what county the person lived in. Judge Law ence.

HONCRABLE TOM LAWRENCE: In a crimnal case

who is going to nake the deternmination and apply the
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definition in that article to an individual to deternine
they're the crime victimand then who is going to delete
the information? 1Is it going to be the prosecutor?

CHAI RVAN BABCOCK: | think so.

HONORABLE TOM LAWRENCE: And if there is no
prosecutor then who does it?

MR. BOYD: How do you have a crininal case
wi t hout a prosecutor?

CHAI RVAN BABCOCK: Well, we went throught
that earlier. There are crimnal cases in nunicipal and
JP court.

Well, Justice Gray, wouldn't you need the
limting |language of "in the proceeding in which the case
record is filed"? No, that wouldn't do it either, would
it?

HONORABLE TOM GRAY: | really don't know
what the Judicial Council had in mnd, but in |ooking at
it and trying to understand the problemthat | have
described, | think that is the purpose, is to --

CHAI RVAN BABCOCK:  If we limt it to only
the crimnal case where there is a victimas defined in
the Code of Criminal Procedure then we are doi ng nothing
nore than inplenenting what Jeff says is already in the
stat ute.

HONORABLE TOM GRAY: | think that may be
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right. | don't know. | have not | ooked at it fromthat
angle, but it doesn't protect the crinme victimwhen they
are bringing their separate suit or --

CHAI RVAN BABCOCK:  Yeah, but as sonebody
said, they're the master of their own pleadings. So if
they don't want to put their phone nunber in, they don't
have to, but if they want to -- Justice Bl and.

HONORABLE JANE BLAND: The statute has an
exception for the address of the crinme victimwhen the
crime took place at the victims address, and to nme that's
i nportant because a |ot of crines happen at the victins
resi dence, and so this would be requiring the prosecutor
to redact that out of the indictnent and any other -- and
|"mjust saying if what we're trying to do is repeat the
statute, why don't we take it out and let the statute
control the deternination of when an address and phone
nunber can be used since there's already a statute on file
that applies specifically to proceedings in that
particular crimnal case, and we -- the consensus seens to
be that we don't want to apply that rule outside of the
crimnal case. Wiy don't we just let the statute do what
it does now and not --

CHAI RVAN BABCOCK: Yeah, this is the
opposite of the problemwe' ve been worried about. W' ve

been worried about statutes that require certain
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information to be in pleadings. This is a situation where
the statute precludes certain information frombeing in

pl eadi ngs, so why wouldn't we just let the statute operate
as it always has with people who presunably are fanmiliar
with the operation of the statute and woul dn't put

those -- that information in pleadings if they're

prohi bited from doi ng so? Judge Yel enosky.

HONORABLE STEPHEN YELENOSKY: Yeah, and
think that naybe it's true that since the plaintiff is the
master of his or her own pleadings that that takes care of
it. | noted that in the protective order packet we have
for pro se litigants it says at the point of address

"unl ess you want to keep it confidential," so in that
context they signal what would generally be known to
sonebody who is represented by virtue of attorney advice.

And one other unrelated mnor point, it's
inplicit we're tal king about an alleged crime victim but
maybe we could nake that explicit as a nod to the
presunpti on of innocence.

MR LOWN  Chip?

CHAI RVAN BABCOCK: Yeah, Buddy.

MR LON If you take that out wouldn't you
want sone provision to the effect that recognizing they

are Federal and state statutes, that information is

protected. In other words, at least, if we're taking that
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statute out and why not -- there m ght be other statutes.
There may sone cone along that it's prohibited by Federa
or state statutes.

CHAI RVAN BABCOCK: Yeah. | think that we
take care of that later in the rule.

MR LOWN Ckay. Al right.

CHAI RVAN BABCOCK: When we tal k about
"restricted by |law or court order."

MR LON Ckay.

CHAI RVAN BABCOCK: Ri chard Munzi nger

MR, MUNZINGER Isn't this redundant of the
Code of Criminal Procedure then if you renove the words
"related proceeding,"” and if it is redundant why would you
say it again? Just take it out of this rule entirely and
| eave it up to that.

HONCRABLE STEPHEN YELENOSKY: That's what
we' re sayi ng.

CHAI RVAN BABCOCK:  That's what Justice
Bl and' s point was. Yeah.

MR. MUNZINGER. And leave it up to the
prosecutors who are famliar with that and is his job
Can we vote on that?

CHAI RVAN BABCOCK:  Any ot her di scussion?
Al right. The vote will be, again, in keeping with the

fact that the subconmittee has reconmended this, everybody
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that thinks subpart (e) should be included in the list of
things of data that is sensitive raise your hand.

Al'l those opposed? Raise themagain. |
maybe didn't get it. Okay. By a vote of three in favor
and ni ne opposed that will be deleted from our
recomrendation to the Court.

Let's go on to (f), the nane and address of
a mnor child, and this is a subpart that Judge Wwnack had
substantial comrents to, but, Justice Gay, why don't you
start us off and then we'll let --

HONORABLE TOM GRAY: Actually, in addition
to Judge Wonack' s comments, one other issue has come up
that | hadn't thought about as we were drafting the rule,
what happens in the event that you don't know a person is
mnor, but | think that will be a self-correcting problem
or at least | hope it is, but it pretty nuch speaks for
itself. | mean, you're tal king about protecting mnor's
i nfornation.

CHAI RVAN BABCOCK: (Ckay. Justice Duncan
anything to add to that? Okay.

HONCRABLE STEPHEN YELENOSKY: How does it
wor k, though, where you have the parents identified and
it's obvious through the pleading or whatever that that's
the residence? |Is that a problen? Do you also have to

redact that?
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HONORABLE TOM GRAY:  Well, it's alnpost a sad
comrentary on society, but I'mnot sure that you can
assune that the child lives at the address of the parent,
but al though that may be the norm

HONORABLE STEPHEN YELENOSKY: No, but it

m ght be clear fromthe pleadings.

HONORABLE TOM GRAY: I'Ill have to say we
hadn't contenplated that. | nean --
HONORABLE SARAH DUNCAN:  Well, | have to say

that bothers ne right now just typing an opinion in a case
where we're required to use initials, to identify both
parents by first and |l ast nane --

HONORABLE STEPHEN YELENOSKY: And initials
for the Kkid.

HONORABLE SARAH DUNCAN: -- and then use
initials for the child. It seens to ne self-defeating,
and | have tried to start not using first and | ast names.
| don't know that that helps. But, yeah, it's a problem

CHAI RVAN BABCOCK: Judge Law ence, sorry.

HONORABLE TOM LAVWRENCE: Ckay. So if |'ve
got a defendant that is under 18 then | would have to
redact his name on the traffic ticket or whatever is
filed. The probable cause affidavit, the conplaint, would
just have his initials onit, and the warrant that is

generated would just have his initials on it?

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13182

CHAI RVAN BABCOCK:  You're tal king about a
def endant ?

HONORABLE TOM LAVWRENCE:  Yes.

CHAI RVAN BABCOCK: Yeah. | think that's the
sanme issue that Judge Wonack points out.

HONOCRABLE TOM LAVWRENCE: Wl |, ['m
supporting what he's saying, and | would go a step further
that it's just going to be a trenendous burden on the JP
and nuni ci pal courts because we have so many cases.
Probably | woul d guess 25 percent of our case |oad,
crimnal case load is probably under 18, just a guess.

CHAI RVAN BABCOCK: |'ve got a proposed fix
here in a second. Richard Minzi nger

MR MUNZINGER: What is the evil that we are
attenpting to avoid by deleting the nanes and addresses of
m nor children in every pleading of every sort in every
court proceedi ng?

CHAI RVAN BABCOCK: This is not an identity
theft issue, right?

MR MUNZINGER: | nean, that's part of ny
question. What is the evil that we are attenpting to
avoi d here?

CHAI RVAN BABCOCK: | don't know. Lisa
thinks it's kidnapping.

MR. BOYD: According to the Attorney Genera
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the nane of a mnor child is subject to the common | aw
right to privacy of the parent. That's what this Open
Records letter ruling says.

CHAI RVAN BABCOCK: Ckay. Judge Lawrence.

HONORABLE TOM LAWRENCE: W have an Qpen
Courts Doctrine, so anybody can come into court and hear
the testinmony. |I'mnot sure | understand what we're
protecting exactly.

HONORABLE SARAH DUNCAN: It's the practica
obscurity phenonenon again. W haven't been -- as society
we haven't been concerned about protecting this
information if sonebody had to nake the effort to go to
the court and listen to the testinony.

HONORABLE STEPHEN YELENOSKY: But you coul d
al so have a protective order that wouldn't allowit to be
said in court.

HONCRABLE SARAH DUNCAN:  You could. But I'm
j ust saying that when sonmebody had to go in court and
listen to the testinmony or go to the courthouse and | ook
at the documents, we weren't so concerned about this
informati on getting out. Wat | think has precipitated
the concern is the electronic availability of the
informati on away from the courthouse.

HONORABLE TOM LAWRENCE: | would yield to

Judge Wormack on this, but just putting initials on the
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complaint, is that going to cause -- aren't we going to
have some problens with that?

HONORABLE PAUL WOMACK: | woul d think so,
but I do want to point out that my concern -- as ny letter
| hope nekes clear, ny remarks probably didn't, ny concern
is not with 14.1. It's 14.2(b)(2). |In other words, as a
general policy in your 14.1, names and addresses of minor
children could be a sensitive thing. |I'monly concerned
about when it's with initials in pleadings in crimna
matters. That's what |'mconcerned wth.

HONORABLE TOM LAWRENCE: Right. | agree.

HONORABLE PAUL WOMACK:  And | think that's
your concern, too.

CHAI RVAN BABCOCK: But the two are tied
toget her --

HONOCRABLE TOM LAVWRENCE: Ri ght.

CHAI RVAN BABCOCK: -- because 14.1 says that
you can never have the nanme and address of a mnor child,
and 14.2 only kicks in if sone statute or |aw requires.

HONORABLE TOM LAWRENCE: It's .1(f) that
requires 2(b)(2).

M5. HOBBS: |It's 14.2(a) that says sensitive
data nust not be filed or included in a case record.

CHAI RVAN BABCOCK: Ri ght.

M5. HOBBS: And if it's needed then you
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abbreviate it.

CHAI RVAN BABCOCK: Right. If it's required
then you abbreviate it.

HONORABLE PAUL WOMACK: My position is -- |
didn't mean to interrupt. M positionis that -- ny
anal ysis has been that in crimnal cases a statute does
require the sensitive data of a child s nane to be
included in the state's pleading, and that's the statute
that controls what has to be in an indictnent, so that's
why |'m concerned with 14.2(b)(2).

HONORABLE TOM GRAY: And, Judge Wonack, you
weren't here when we opened up, and maybe this satisfies
your concern, nmaybe it doesn't, but the concept was that
if a statute or other rule required something to be
included in a pleading that is defined by this rule as
sensitive information then the summary infornmati on woul d
be included in the petition. Cbviously the parties, which
woul d be the state and the defendant, woul d have access to
the sensitive data form and so they would have the
informati on and then thereby hopefully satisfy the statute
requiring the inclusion of that information,
quot e-unquote, in the indictnent.

HONORABLE SARAH DUNCAN: And to the extent
it doesn't | think we had tal ked about that this rule --

because there are statutes out there that require this
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information to be in the petition or the pleading,

this rule would pretty nmuch have to be interpreted as

trunping all those statutes. Either satisf

ed or trunped.

CHAI RVAN BABCOCK: Judge Law ence.

HONORABLE TOM LAWRENCE: | woul d guess

conservatively just off the top of ny head that you're

going to at |east double the anpunt of tine

process a case in JP and nunicipal court if

like this. At |east double.

CHAI RVAN BABCOCK:  Buddy.

required to

you adopt it

MR LOWN \What if we -- | nean, a child 17

is really -- we consider thema mnor for our civi

pur poses, but not for crimnal, and really

theft

identity thing. What if we say a chi

t's not a

d bel ow t he

age of 17 years, they can't be -- | nean, and why protect

a kid that that's --

HONORABLE TRACY CHRI STOPHER

Vel |, they

drive at 16, so at |least we could nmake it bel ow 16 and

some of themdrive at 15.

i dent

MR LON O below a certain

nean, instead of just a nminor, because

age, instead of

the theft

ity thing is taken care of in other parts, and this

woul d take care of the crimnal situation

t hat

Judge Wonack?

HONORABLE PAUL WOVACK:  Yeah,
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take care of it.

HONORABLE TRACY CHRI STOPHER: What's the
youngest we certify a mnor to be in a felony court? |Is
it 14? 127

HONCRABLE PAUL WOVACK: It's usually 15.
There are sone statutory exceptions for things that never
happen |i ke perjury.

HONORABLE TRACY CHRI STOPHER: So 15 is the
youngest ?

CHAI RMAN BABCOCK: 12-year-olds lying their
butts of f.

HONORABLE PAUL WOMACK:  Yeah, little
three-year-old liars can be prosecuted for felonies.

CHAI RVAN BABCOCK: In little tiny handcuffs.

HONORABLE TOM LAWRENCE: Well, but you've
got nmisdeneanors, too, and there is sone types of crimna
of fenses that you can go down to 10 years old and
prosecut e sonebody for.

HONORABLE TRACY CHRI STOPHER: It woul d not
be in juvenile court, where those records are already
seal ed?

HONORABLE TOM LAWRENCE: No, it would be in
JP court, municipal court. Sone would be in juvenile
court, but you would al so have those in JP and muni ci pa

court.
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CHAI RMAN BABCOCK: To get back to a question
that was partially answered, this is not an identity theft
issue. Wiat is the -- what is the concern to categorize
this information as sensitive data? Lisa said maybe
ki dnappi ng. \What el se?

MR, MEADOWS: Well, | asked --

CHAI RVAN BABCOCK:  Bobby.

MR. MEADOWS: Well, | don't have the answer,
but when we started | asked the sane question and what |
was told was this is an area of hei ghtened sensitivity
that we' ve been asked to address, but w thout any fuller
expl anation of that. | mean --

HONORABLE PAUL WOVACK: Maybe | wandered too
much at the bottom here, but | would -- and |I'm not on the
committee, but | would have thought it's that you're
trying to make it harder for online perverts to find
children. |Is that not right?

MR, LOW  Yeah.

CHAI RVAN BABCOCK: That would be a
| egiti mat e reason.

HONORABLE TOM GRAY: That woul d be a good
t hi ng.

CHAI RVAN BABCOCK: Lisa, how cone you didn't
come up with that?

M5. HOBBS: | don't have a dirty enough
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m nd.

CHAI RVAN BABCOCK:  You're suggesting Judge
Wonack does?

MS. HOBBS: No, he deals with crimnals.

CHAI RVAN BABCOCK: Judge, | think you shoul d
object to that.

HONORABLE PAUL WOMACK: | have to pl ead
guilty, but ny defense is it was by association, not by ny
original nature

PROFESSOR ALBRI GHT: So these online
perverts are going to find my children's names because
they've gotten tickets for all of their wlding around the
streets of Austin and then so they're going to cone to ny
house and find thenf

HONORABLE JANE BLAND: No, they're going to
chat on the internet.

PROFESSOR ALBRI GHT: But to chat with my
children on the internet you have to know their screen
nanes because that's what they use.

HONORABLE SARAH DUNCAN: No, they're just
going to sit outside your house and wait till you |eave
and then when your children decide to go play on the
swi ngset in the backyard -- and | realize your children
are too old to do this -- but go play on the swi ngset in

the backyard and then they're going to go and lure them

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13190

away.

PROFESSOR ALBRI GHT: But the perverts are
going to do that anyway wi thout finding their --

HONORABLE TRACY CHRI STOPHER:  They' re goi ng
to foll ow sonebody hone from school easier than |ooking up
records on the internet.

PROFESSOR ALBRI GHT:  Yeah.

CHAI RVAN BABCOCK: Pl us they've got to get
from Bangl adesh all the way to Al ex's house

PROFESSOR ALBRIGHT: And if they're -- |
nean, | guess we have the crininal ones, which are
probably the 15 and 16 and 17 or 18-year-olds, or not the
18-year-ol ds because they're not mnors anynore, but the
10-year-olds are nore likely to be identified in fanmly
law matters, which are confidential anyway, right? So it
seens to nme --

HONORABLE SARAH DUNCAN: No. Only -- that's
only on renote. They are not renptely accessible. W're
tal ki ng about paper and renote here. And, actually, we
use juveniles -- in juvenile cases right now we use
initials. W don't use nanes.

PROFESSOR ALBRIGHT: But in famly | aw
cases.

HONORABLE TRACY CHRI STOPHER: But the

juvenile records are seal ed.
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CHAI RVAN BABCOCK: Ckay. Judge Lawrence.

HONORABLE TOM LAWRENCE: One of the probl ens
is that you're creating a new category here. You've got
juveniles that are under 17 and, you know, once you're 17
you're an adult and we treat themdifferently, but now
you're creating a new category of 17-year-olds that you're
going to treat differently than 18-year-ol ds and
differently than those under 17.

So you' ve got juvenile rules that apply to
those under 17. Nornmally once they're 17 the adult rules
apply, but you're going to create a different category for
those that are 17 that we've got to administratively
handle a little bit differently than we do when they turn
18.

CHAI RVAN BABCOCK: kay. Judge Gray.

HONORABLE TOM GRAY: | just need to ask a
question, and maybe Tom Law ence can answer this, because
| don't recall any distinction being nade on a mnor if
they got a traffic citation of their full name and address
being listed on the citation in a traffic offense or, you
know, Cl ass C misdeneanor. | nean --

HONORABLE TOM LAVWRENCE:  You nean currently?

HONORABLE TOM GRAY:  Yes.

HONORABLE TOM LAVWRENCE: Well, currently

they would be listed. Their nane and address woul d be
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listed, their nane woul d be on the conplaint, their nane
woul d be on the probable cause affidavit, on the warrant,
anything else. It would not be a restriction.

CHAI RVAN BABCOCK:  Bonni e.

MS. WOLBRUECK: | nentioned this in the
subcomm ttee, and so since we're discussing the name of
mnors, what this will do in ny office with the famly | aw
cases, which is 65, 70 percent of our case |load, is that
the minor's nane will not be shown in a public index, so
that I will -- one of our technical issues that |'ll have
to deal with is right now we have minor's nanes listed in
the index, and the file will be open to the public but the
index will not concerning that nminor child.

So we will have to have change -- make some
techni cal changes with our conputers in order to have a
confidential index with the mnors' nanes in the index
versus all of the other indexes that are open to the
public. Although the file will be open to the public, the
index will not.

CHAI RMAN BABCOCK:  Any ot her conmments about
this rule?

Ckay. Let's vote on this. Everybody that
believes that the nanme and address of a minor child should
be included among the list of data that is sensitive raise

your hand.
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Al'l those opposed? Bonnie? Al right. By
a vote of 5 to 13, subsection (f) will be stricken from
the proposed rule that we will reconmend to the Court.

Let's go to 14.2(a). "Sensitive data mnust
not be filed or included in a case record as defined by
Rul e of Judicial Administration 15.2, except in a
separately filed sensitive data form approved by the
Supreme Court of Texas and printed on pink paper
Sensitive data fornms must not be electronically filed."

Judge Gray, that's pretty self-explanatory.
Anyt hi ng?

HONORABLE TOM GRAY: There were just a few
i ssues that came up with regard to that.

CHAI RVAN BABCOCK: | bet the pink paper
Judge Bl and.

HONORABLE JANE BLAND: Before we go to
14. 2(a), Buddy had been tal ki ng about having sonething in
t here about other |aws that denote sonething as sensitive.

CHAI RVAN BABCOCK: We're going to get to
t hat .

HONORABLE JANE BLAND: Where is that?

CHAI RVAN BABCOCK: It is in 15.4(a).

MR LOWN 4(a). Yeah, restricted by |aw or
court order.

CHAl RVAN BABCOCK: Yeah, there are a
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concern, renmenber that and let's bring it up at the end.
There's sonething else | want to bring up at the end, too.

HONORABLE SARAH DUNCAN: 15 is only renote
access, though.

CHAI RVAN BABCOCK: Right. | understand. |If
it's not broad enough, we'll talk about it when we get
there. Judge Gray, how about pink paper?

HONORABLE TOM GRAY: The concept on not
filing electronically and pink paper are related, so Il
tal k about themtogether and we'll tear themapart. And
t he common response anong several people that responded
was that it's going to discourage filing of electronic
docunents, and probably the nost -- and maybe it was
because he didn't fully understand the differentiation
between a sensitive data form but probably the nost
astute person, nost famliar with the electronic filing of
pl eadi ngs responded "Since attorneys will not be allowed
to e-file the sensitive data forns, their incentive to
e-file the remai nder of the pleading is dinminished," and
therein lies the fundanmental problem is that the
sensitive data formis not part of the pleading that is
being filed. It is a separate docurment that has to be
filed.

And if there is that |evel of confusion

D Lois Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13195

anong the nost educated of the e-filers then I felt like
it ratified the decision of the subcomrittee of the
recomendation that it be manually filed on a clearly

di stingui shabl e piece of paper. As you-all |I'msure al
know, an electronically filed docunent can be printed, and
when printed on your routine piece of paper is going to

| ook something like this. (Indicating)

One of the responders said, "Well, you can
also print it where it prints in pink but you actually
have to have a color laser printer to do that." | do
recogni ze or the committee recogni zed that there would be
a lot of issues related to it, but we were trying to
bal ance the fact that on this piece of paper is going to
be the nost sensitive of the information in the file and
that it was worthy of separate identification so that it
really did stand out, filed separately, dealt with
separately to prevent the very problem of one of the
responders of confusing what it was.

And so that was the reason both for the
physi cal separation, that it's not part of the other
docunment, as well as the differentiation in a col or
format; and renenber that you don't have to have a
sensitive data formw th every filing, only the first tine
the sensitive data is included in a filing and -- well,

only that docunent.
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CHAI RVAN BABCOCK: Tom did you have a
conment on that?

MR WLDER. One, just a clarification, if |
may ask. For 10 years we've had fax filing blessed by the
Supreme Court. Are you including fax filing inthis or is
that not included? Because we would sure |like to keep the
fax filing because obviously when that comes in it won't
be on pink paper

PROFESSOR CARLSON: Ri ght.

MR, WLDER And when it cones in we'll
obvi ously know to separate that fromthe paper

CHAI RVAN BABCOCK: Justice Duncan

HONORABLE SARAH DUNCAN: Wl l, that's the
whol e point is that the pink paper actually was in
response to the clerks on the subcommittee who wanted to
be able to immediately identify that a sensitive data form
was attached to the front or the back or the niddle of a
pl eading and get it out of there and get it into a place
that's confidential, and electronically -- fax, to nme, is
el ectronic.

MR WLDER. Well, that's why | asked
because to sone people it is.

HONORABLE SARAH DUNCAN:  Yeah. And that's
preci sely what the subcommittee ultinmately agreed, was

that if you allow these to be electronically filed
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going to get --

MR WLDER: Well, could they mail it,
because there is sone reference nade to sinultaneous
filing, and obviously if they're fax filing or e-filing,
then if they wouldn't be able to file the sensitive data
form when should that come in and by what neans?

HONORABLE SARAH DUNCAN:  You just put it in

an envel ope and put a stanp on it, properly addressed to

the clerk

MR WLDER And just nmail it?

CHAI RVAN BABCOCK: It doesn't say
"simultaneous." It says "separately." Richard Minzi nger

MR. MUNZI NGER: The current rule uses the
phrase "tel ephoni ¢ docunent transfer” in Rule 21 for fax
filings, and I'mnot sure that everybody woul d distinguish
bet ween el ectroni ¢ and tel ephoni ¢ docunent transfer, and
you probably want to use conmon descriptions; but as a
practical matter, it would seemto nme that the way this
rule is witten, if the sensitive data formis not to be
filed electronically or by tel ephoni c docunent transfer,
it pretty well stops electronic and tel ephonic filings of
those cases that have these in them

HONORABLE SARAH DUNCAN: Just of that piece

of paper.
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MR, MUNZI NGER:  Yeah. No, |'m not
compl ai ning about it. It doesn't bother nme a bit. |'m
just saying as a practical matter if I'ma |lawer |'m not
sure I'mgoing to send sonething by fax and then send it
by mail in the same case. | don't know.

HONORABLE SARAH DUNCAN: It's just this
pi ece of paper. It's just -- hold up that piece of paper.

MR, MUNZI NGER | understand. | understand.

HONORABLE SARAH DUNCAN: That piece of paper
that would have to be put in an envel ope.

HONORABLE TOM GRAY: It wouldn't be the
15- page pl eading that was being sent with it or the 30
pages of discovery or whatever.

MR. MUNZI NGER: That causes problens to the
clerks as well. VWich file does this go to? | don't have
a docket nunber yet if I'mfiling an original petition
for exanple.

HONORABLE TRACY CHRI STOPHER: No nunber on

MR, MUNZINGER: So | don't know. How does
the clerk figure out which file this docunment goes to?
["mnot -- | don't know the sol ution.

HONORABLE SARAH DUNCAN: That's a good
question, and there's going to have to be sone way to

mat ch them up.
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CHAI RVAN BABCOCK: Justice Bl and.

HONORABLE JANE BLAND: Instead of doing --
nean, | think the goal is to keep this information
separately secure, and instead of talking about it as
keeping it separately secure by distinguishing it on pink
paper, why can't we just say "a sensitive data form
approved by the Supreme Court of Texas and kept separately

secure," because | think that we're going to find out in
the next 10 or 15 years that it is easier to secure
electronic files separately than it is to separate a piece
of -- one piece of paper from another

In other words, a |lawyer can electronically
file a sensitive data form It can be coded in a
particul ar manner so as to keep it separately secured, but
linked with the file, and since we don't have the
nmechani cs of electronic filing down today, why would we
preclude that in the future as long as it could be kept
separately secured fromthe rest of the file?

CHAI RVAN BABCOCK:  Bonnie, what's the
joinder to that?

M5. WOLBRUECK: Well, | agree. Qur only
comrent was during the subcommittee is that this form
needs to be very recogni zable for the clerk. M concern

was that it would be attached to a 15-page pl eadi ng,

incorporated into the pleading at sone point, and this was
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Just as long as it's a recogni zable form
pronul gated by the Suprene Court, whatever, so that the
clerk can easily identify it and it be a separate piece of
paper and not stapled to the other pleadings.

CHAI RVAN BABCOCK: (kay. "Separately filed"
takes care of not stapled to?

M5. WOLBRUECK: Yes.

CHAI RVAN BABCOCK: " Pink" takes care of
easily recogni zable, but if we don't do pink then --

HONORABLE SARAH DUNCAN: One of the people
responded, "separately filed" didn't solve the problem
because if they couldn't attach it to the front of the
pl eading they would attach it to the back, and that's the
reason for -- and pink only cane out because trying to
figure out what's actually going to be legible with
colored paper is difficult, but that's the problem is
that people apparently think of this sensitive data form
as being sonmething that's attached to a pleading in sone
fashi on.

CHAI RVAN BABCOCK:  Andy.

MR. HARWELL: | agree with Bonnie. | think
the pink issue would be a problem because if you
electronically file or you fax file, I know | only have

black and white. | don't have color printers in the
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office, and | don't know if you do, Bonnie.

M5. WOLBRUECK: We do

MR, HARWELL: But that would be an issue. |
think ny conment on the -- with the subcomittee was if
you cane up with a synbol that we could recogni ze as
clerks that it's a sensitive data form and it doesn't
have to be a different color. Once we start seeing them
come in electronically then we'll be able to -- the clerks
will be able to recognize that | think easily.

HONORABLE SARAH DUNCAN: If it's attached to
the back of a pleading and the synbol is on the front of
that piece of paper, how are you going to know that's a
sensitive data forn? Are you going to | ook through? Wen
a petition conmes in are you going to turn every page to
make sure there is not a sensitive data formin there?

MR, HARWELL: | would prefer not to, but if
this goes into effect I think we will be nore acutely
awar e maybe

CHAI RVAN BABCOCK:  Judge Chri st opher

HONORABLE TRACY CHRI STOPHER: | just think
we' re being way too ol d-fashioned by trying to exclude
this docunment fromelectronic filing or fax filing, and to
the extent that sone | awyer doesn't understand that it
shoul d be filed separately then we need to rewite that

paragraph to make it stronger in some manner, but we're
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goi ng to have incredible problens with the origina
petition getting filed electronically and the sensitive
data formconing in wthout a cause nunber on the top of
it. | nean, they need to be filed at the sane tine but
not attached, but, you know, to keep track of them

One other thing, the rule itself says
"Duties of parties." 14.2, "Duties of parties." |'m not
a party, so | could technically read this as not requiring
me to do anything with respect to ny court orders.

CHAI RVAN BABCOCK: What if we said this:
"Sensitive data nmust not be filed or included in a case
record as defined by Rule of Judicial Admnistration 15.2,
except in a separately filed" -- here's sone new | anguage
-- "clearly identifiable sensitive data form approved by
the Suprenme Court of Texas and kept separately secured by
the clerk," period, and that's it. Andy, does that work
for you?

MR HARWELL: Unh- huh.

CHAI RVAN BABCOCK:  Bonni e?

MS. WOLBRUECK: That's fine.

CHAI RMAN BABCOCK:  That wor ks?

MS. WOLBRUECK: That works.

CHAI RVAN BABCOCK:  Anybody el se?

MR WLDER But no color?

M5. WOLBRUECK: No, there is no color
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CHAI RVAN BABCOCK:  Pink is out. Pink is no
| onger the color of the season.

MR, MUNZI NGER:  Your anendnent al so al |l ows
electronic and tel ephonic filing of the document.

CHAI RMAN BABCOCK: That's correct. And this
formis going to be approved by the Suprene Court, and
they are going to have a big old, you know, cross on the
top of it or sonething.

HONORABLE NATHAN HECHT: Let ne just point
out to you that the U S. Suprene Court still requires that
briefs have particular col ors.

HONCRABLE SARAH DUNCAN: So does the

circuit.

HONORABLE NATHAN HECHT: So - -

MR, HAM LTON: | think we should vote on the
col or.

CHAI RMAN BABCOCK: So you |ike pink?

HONOCRABLE NATHAN HECHT: Well, |I'mjust
saying --

CHAI RVAN BABCOCK: | wouldn't adnmit that too

much on the record

HONORABLE NATHAN HECHT: |'m just saying
there is a | ot precedent here.

HONORABLE SARAH DUNCAN: | wish we had it in

our court.
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HONORABLE NATHAN HECHT: Judge Scalia said
one tine that they accidentally gave away a little part of
Vi rginia because the brief had the wong color on it.

CHAI RVAN BABCOCK: Just don't nmess with
Texas.

Okay. Well, how many people find the late
pl ea for col or persuasive? Recognizing you' re going to
get the final vote anyway, so you know, it could be
chartreuse by the tinme we're done with this rule. Justice
Gaul t ney.

HONORABLE DAVI D GAULTNEY: Well, with your
"clearly identifiable" then I suppose the Suprene Court
could designate a formof particular color or whatever way
they want to identify it.

CHAI RMAN BABCOCK:  Yeah. | think if we do
it the way | suggest then the Court still has sone
discretion to say what the formlooks like, so all right.

MR. MEADOWS: And you've got deniability on
the col or.

CHAI RMAN BABCOCK:  Yeah. 1'Ill make and
second nmy own notion to anend this.

HONORABLE TRACY CHRI STOPHER:  You coul d do
like a border on it so that it would stick out really
fast, get a border on it.

CHAI RVAN BABCOCK: The rule we're going to
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vote on is 14.2(a) and will read as follows: "Sensitive
data nmust not be filed or included in a case record as
defined by Rule of Judicial Adm nistration 15.2, except in
a separately filed, clearly identifiable sensitive data
form approved by the Suprenme Court of Texas and kept
separately secured by the clerk," period.

How many are in favor of that rule as
nodi fi ed? Raise your hand.

HONORABLE TRACY CHRI STOPHER: | like the
nodi fication, but | don't like the rule. |Is there a vote
for that?

CHAI RMAN BABCOCK: No. All opposed?

HONORABLE TRACY CHRI STOPHER |'m sti |
asking for that vote

CHAI RVAN BABCOCK: By a vote of 14 to 2 --

HONORABLE TOM GRAY: Make that three.

CHAI RVAN BABCOCK: -- the Chair not voting,
that passed. Let's go to (b), "If a court rule, court
order, or statute requires sensitive data to be" --

HONORABLE SARAH DUNCAN: No, you ski pped the
| ast sentence of (a).

CHAI RVAN BABCOCK: W del eted the | ast
sentence of (a), that it could not be electronically
filed.

HONORABLE SARAH DUNCAN: COh, that was part
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of your --

CHAI RVAN BABCOCK: That was part of it, and
you voted against it. | guess doubly so now. Richard
Munzi nger .

MR, MUNZI NGER: We just adopted a rule that
says you may not file in a case record sensitive data and
then the openi ng phrase of subparagraph (b) permits any
court to negative that rule either by its individual rule
or by an order.

CHAI RVAN BABCOCK: Ckay. So your point
about the --

MR, MUNZI NGER: Wl l, my point is |'mnot
sure what we've acconplished. I'mnot -- | don't know
that we want to give that kind of |leeway to court rules
or court -- local court rules or court orders. Wy would
we do that? | can understand that we would yield to a
statute, but | don't know why we would yield to a | oca
court rule or a court order.

CHAI RVAN BABCOCK: kay. | see what you're
sayi ng.

MR, LOW  Yeah.

HONORABLE JANE BLAND: Richard, | don't
think this is saying that a court rule or order could
abrogate what we did in 14.1. | think it's saying if you

need this information in 14.1, here's how you're going to
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refer to it so that you can use partial identifiers, like
initials or pieces of a nunber.

CHAI RVAN BABCOCK: Yeah, just so we know
what we're tal king about, because of what we did in 14.1
the only thing at issue here nowis (b)(1). So we're
tal ki ng about Social Security nunbers and financia
account numbers.

HONORABLE TRACY CHRI STOPHER: And TDLs.

MR. LON But how can sone court just order
sonebody just to violate this rule?

CHAI RVAN BABCOCK:  Yeah, that's Richard's
poi nt .

HONORABLE SARAH DUNCAN:  No. That's not the
court order that's contenplated by (b). The order that's
contenplated by (b) is a judge in a particular case, for
sonme reason that | can't inmgine, issues an order saying,
"M. Low, if you are going -- you are going to be required
in every pleading you file in ny court to include your

bank account nunber on that pleading," what this says is
if that court order requires you to put your bank account
nunber on every pleading, here's how you put your bank
account nunber in the pleadings. You see what | nean?
MR. LOW Yeah, but | just don't see -- ny

point is why shouldn't the court have to say, okay, your

bank account is sensitive data, it's filed there, you
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don't have to put it in a pleading. Wy would a court be
able to do that when we've gone to great lengths to draw a
rule that has sensitive data and should go on the data
sheet ?

CHAI RVAN BABCOCK: Buddy's point is we
shoul dn't suggest that the court has that power.

MR. LON Has that power.

CHAI RMAN BABCOCK: |If a statute requires it
then that's one thing, but --

HONORABLE JANE BLAND: Take out "court
order."

MR. MUNZI NGER: Maybe if you begin the rule,
"When sensitive data nust be included in a court order" as
distinct froma court rule. "In a court order the
fol |l owi ng abbrevi ati ons nust be used." That takes away
the authority of a trial court to set aside Rule 14.2(a).

HONORABLE SARAH DUNCAN: No, we're not
communi cati ng here.

CHAI RVAN BABCOCK: Apparently not.

HONCRABLE SARAH DUNCAN:  We're not
conmuni cating. 14.2(b) does not give a court the
authority to abrogate 14.1 or 14.2. Al 14.2(b) does is
recogni ze that there may be a court rule, a court order
or a statute that requires you to put sensitive data in a

pleading. |If there is a court rule, court order, or
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statute that does require you to put sensitive data in a
pl eadi ng, you do it the way (b) tells you to do it, you
use the last four digits of the Social Security nunber and
fi nancial account numbers.

MR LOWN | agree with that, that a court
rule can do that. A statute can do that, but | don't

agree that the court ought to have the power just to issue

an order to say, okay, you're going to -- here's what's
going to happen. | think the court should followthe
basic mold of the rule, but if a court order -- | nean, if
a court rule or statute requires it then we do it. | just

don't see why included is court order.

HONORABLE SARAH DUNCAN: Li sa.

M5. HOBBS: The court order mght -- the
court may need financial information or Social Security
nunbers in their files, and the way for themto get it in
their files is to order it filed, but if we don't have an
exclusion here that says if a court order requires this
information in the case record, here's how you do it, then
you could never get this information to the judge who
needs it for whatever reason. He nay need it to collect
child support or, | nean, there is a nunber of reasons why
he m ght need the financial records.

MR. LON But doesn't the judge have access

to the sheet?
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CHAI RVAN BABCOCK: Sensitive data fornf

MR. LON The judge has access to that.
Judge knows how to get that. | nean, the only thing, and
| don't nean -- you-all spent a heck of a lot nore tine
than | did, but | just see where sone judge says, "Well
okay, man, you know, |I'mjust going to order you to do all
this."

Well, you say, "Wait, Judge, you don't have
the authority to do that." But naybe the court would fee
that they did, and if sone courts felt that they did, this
is the proper formto follow | just think it's an
invitation maybe to a judge in El Paso, not in Beaunont,
totry to get around the rule.

CHAI RVAN BABCOCK:  Bobby Meadows, then Judge
Bent on.

MR. MEADOWS: Well, | can contenplate that
there would be an occasion where this needs to be done,
and nore inportantly, where is the harmw th a partial
inclusion of the nunber? Wat harmis going to be done?
We're not tal king about including the entire Socia
Security nunber or other information. W' re talking about
only a portion of it that's essentially useless in terns
of identity theft.

MR LON [|I'mnot tal king about the harm

what it does. | say it's a little bit I think

D Loi s Jones, CSR
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i nconsistent, but I'mnot going to -- well, I'll say no
nor e.

CHAI RVAN BABCOCK: You're not going to go to
war on that, huh?

MR, LOW  Yeah.

CHAI RVAN BABCOCK: Judge Benton

HONORABLE LEVI BENTON: | think this kind of
rel ates back to what Professor Carlson said much earlier
about the requirenents of Rule 683 where there night be
circunstances where a TRO or Tl needs to have sone
specific things, and so that sort of addresses that.

In addition, | don't really understand why
provision (b) is under the caption 14.2. And, finally,
goi ng back to Buddy's concern, | nean, there are
circunstances or it's conceivable a court could order a
third party to file or a nonparty to file matters in the
court or case record. That's why you nmight want to have
this there

CHAI RVAN BABCOCK:  Yeah, Al ex.

PROFESSOR ALBRIGHT: Isn't 14.2(b) really a
pl eadi ng rul e which should be in the Rules of G vi
Procedur e?

HONORABLE TOM GRAY: This applies to
crimnal. That's why we had to deal with it over here as

wel | .
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PROFESSCR ALBRI GHT: But this is where
you're -- | mean, you're telling people that I'mdrafting
a pleading or an order and if it has to have sensitive
information, this is the way you do it, right?

HONORABLE TOM GRAY:  Yes.

MR, LOW Yeah.

MR. MEADOWS: See, | actually read this as a
control over the court as opposed to sone kind of
unbridl ed opportunity to disclose confidential or
sensitive information. So --

HONORABLE LEVI BENTON: (b) needs to be out
of 14.2 and perhaps under 14. 3.

CHAI RMAN BABCOCK: Li sa.

M5. HOBBS: | think it's just that 14.2 is a
bad title.

HONORABLE SARAH DUNCAN:  Unh- huh.

HONORABLE LEVI BENTON: A bad what ?

MS. WOLBRUECK: Title.

MS. HOBBS: You know, we could change t hat
title and leave the rule as is drafted and just figure out
what the title should be called rather than --

HONORABLE SARAH DUNCAN: "Pl eading sensitive
data."

M5. HOBBS: Right.

HONORABLE TOM GRAY: Not "pleading." This

D Loi s Jones, CSR
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M5. HOBBS: But sonething. W need to comne
up with a different title.

HONCRABLE TOM GRAY: We'll work on it.

HONORABLE LEVI BENTON: "Sensitive data in
case records."

HONORABLE SARAH DUNCAN: Yeah, that's good.

MR. BOYD:. Separate fromthe title and
whet her a court order ought to be able to do this, what
confuses ne about (b) is (a) says you can't put this stuff
in a case record unless it's separately filed in a clearly
identifiable formand then (b) says if it does go into a
case record you have to use these abbreviations, |eaving
the inpression that even if it's in the sensitive data
formyou' ve got to only do it with the abbreviations. |
know that's not the intent, but because of the way it's
wor ded - -

M5. HOBBS: So it needs to say "in a case
record other than the sensitive data forn'?

MR. BOYD: Yeah. "OQher than as required
under subsection (a)" or sonething.

"If a court rule, court order, or statute
requires it to be filed or included in a case record in
some formother than as required under (a)" or something,

because otherwise it makes it sound like it's got to be
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abbreviationss no matter howit's in the case record.

PROFESSOR CARLSON: | ' m confused.

CHAI RVAN BABCOCK:  El ai ne.

PROFESSOR CARLSON: |Is 14.2(b) saying any
pl eading or court order that wants to reference Socia
Security nunbers or financial account nunbers nay only do
so by using the last four digits? |Is that what it neans?

HONORABLE NATHAN HECHT:  Uh- huh.

M5. HOBBS: It's a nod to the fact that
there are currently statutes out there that require Social
Security nunbers to be in case records, and we need to
figure out what to do with that.

HONORABLE TOM LAWRENCE: Are we keepi ng out
the information in 14.1(c) out of this for a reason?

CHAI RVAN BABCOCK: | don't know about an
answer to that, but let's stick with (b) for a second.

HONORABLE TOM LAVWRENCE: No. Well, in (b)
you list the things that are going to be -- the
abbrevi ati ons.

CHAI RVAN BABCOCK: We're going to get to
subpart (1) in a second, and if we need to add a subpart
(2) we can add that, but let's stay with (b).

HONORABLE LEVI BENTON:. Sonebody asked
earlier about how this would all work in the case of a

garni shment action and we deferred di scussion on that, but
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now it really is inplicated here because in a court order
you have to have the full account number, and so if |
served -- if someone is -- if Bank of America is served
with an order | sign that has just the last four digits
and then they are provided separately with a sensitive
data formand they don't conply with the order, | nean,
don't know how this works. | amjust troubled by it. |
don't have a suggestion, but | don't see how this works.

MR. BOYD: | have a question. |If a statute
requires a Social Security nunber to be in a case record,
can we by rule say, yeah, but you can only include the
last four digits in the case record?

HONORABLE TOM GRAY: W're going to try.

MR. LON But the statute probably only
requires that the Social Security nunber be given in the
case, and it's given in the sensitive data, | nean, |
woul d i magi ne, unless there is a statute that says the
pl eading itself.

CHAI RVAN BABCOCK: | think there are such

statutes, aren't there, that say it has to be in the

pl eadi ng?
HONCRABLE NATHAN HECHT: | don't know.
M5. WOLBRUECK: It's in the Fam |y Code.
CHAI RVAN BABCOCK: It's in the Family Code
for sure.
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MR LOWN Ckay. | don't know.

CHAI RVMAN BABCOCK: Ckay. Jeff's point about
how we need to nodify (b) in sone fashion to say that it's
got to be in sone formother than in 14.2(a), does that
stri ke people as a reasonabl e nodification or not?

HONORABLE SARAH DUNCAN: | don't understand
the probl em

MR BOYD: Well, okay. (a) says you can't
file sensitive data in a case record unless it's in a
separately filed form

CHAI RVAN BABCOCK: C early identifiable.

MR. BOYD: Right. Right. |1'mshortcutting
it. Separately filed, clearly identifiable formis the
only way you can file it.

(b) then says, "If a rule, order, or statute
requires sensitive data to be filed or included in a case
record then only a portion of the data can be filed,"
| eaving the inpression that even if it's filed in this
separately filed, clearly identifiable formyou can only
do the last four digits, even in that form That's how
you woul d have to read this.

HONORABLE TOM GRAY: Chip, | think he does
raise a valid point because of the definition of case
record as drafted would currently include the SDF, and

think the easy way to fix that is define case record --
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HONORABLE SARAH DUNCAN:  To excl ude the SDF

HONORABLE TOM GRAY: -- to exclude the SDF
and that fixes that, but it is a very valid point once
understood it.

CHAI RVAN BABCOCK: (Ckay. So keep that
thought. Al right. Let's just tal k about subparagraph
-- yes, Justice Gaultney.

HONORABLE DAVI D GAULTNEY: Anot her possible

fix, wouldn't it be to say "in a case record other than an

SDF" ?

CHAl RMAN BABCOCK: Yes. That's what Jeff
first suggested. | don't particularly care, but in the
interest of noving us along, why don't we vote -- why

don't we see how people feel about the | anguage in (b) as
witten?

HONORABLE SARAH DUNCAN: Well, it obviously
has to be changed since you've taken out (2) and (3).

CHAI RVAN BABCOCK:  No, no, no. |'mnot down
to the subparts yet. |'mnot on subparts.

HONORABLE SARAH DUNCAN: They're part of a
whol e, Chip, and you can't vote on the | anguage of (b)
havi ng taken out (2) and (3) and the | anguage of (b) be
any good or nmke any sense.

CHAI RVAN BABCOCK:  Well, | think we can,

because "If a court rule, court order, or statute requires
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sensitive data to be filed or included in a case record
the follow ng abbreviations nmust be used,"” that |anguage
is either okay or it isn't and then we can di scuss whet her
subpart (1) is okay and whether or not we need a subpart
(2) because Judge Law ence points out that we haven't
dealt with driver's |icense, passports, et cetera, that
are in (1), but they don't have a parallel in (2), and I'm
sure that sonebody will explain why in a second, but does
anybody have a problemw th the | anguage -- the prefatory
| anguage to (b)?

Sar ah.

HONORABLE SARAH DUNCAN: | thought we were
just voting on it.

CHAI RMAN BABCOCK:  You have a problemwith

HONCRABLE SARAH DUNCAN:  No, |'m voting.

CHAI RVAN BABCOCK:  You have a problemwith
it, nobody el se does?

HONORABLE SARAH DUNCAN: Ri ght.

CHAI RVAN BABCOCK: Ckay. Now, what about
subpart (1), only the last four digits of Social Security
nunbers and financial account numbers? Judge Benton

HONORABLE LEVI BENTON: |'m voti ng.

CHAI RVMAN BABCOCK:  Huh?

HONORABLE LEVI BENTON: |'mvoting.
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CHAI RVAN BABCOCK: Ckay.

HONORABLE SARAH DUNCAN: | am too.

CHAI RVAN BABCOCK: All right. Let nme back
up.

HONORABLE LEVI BENTON: |'msorry, Chip. |
thought that's what the question was, does anyone --

HONORABLE TOM GRAY: | thought we were
di scussi ng.

CHAl RVAN BABCOCK:  Yeah, | didn't think that
there was a |l ot of controversy after we finished with
Jeff's probl em about the prefatory | anguage of subpart
(b), but I could be wrong.

Al right. Everybody in favor of the
sentence that reads in subpart (b), "If a court rule,
court order, or statute requires sensitive data to be
filed or included in a case record, the follow ng
abbrevi ati ons nmust be used," colon. Everybody that's okay
with that rai se your hand.

MR. BOYD: | thought you added --

CHAI RVAN BABCOCK: No, | didn't because
we're going to deal with that later. So as witten
everybody raise their hand that's in favor of that.

MR HAMLTON: Is that with the nodification
on case record?

CHAI RVAN BABCOCK: We're not at the subparts

D Loi s Jones, CSR
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yet. Everybody in favor of the sentence in (b) as
witten?

HONORABLE TRACY CHRI STOPHER: But the
nodi fication would be in the sentence of (b).

CHAI RVAN BABCOCK: Hang on for a second.

HONORABLE TRACY CHRI STOPHER: It woul dn't be
in the subparts.

CHAI RVAN BABCOCK: Jeff's | anguage, it was
suggested by Justice Gray that we could deal with that in
the definitions of case record and not deal with it in
(b), and | thought that everybody sort of thought that was
okay.

MR LOW So it wouldn't be --

HONORABLE TRACY CHRI STOPHER:  You nean in
(2)7

CHAl RMAN BABCOCK: Case records in
"Definitions," 15.2(a).

HONORABLE TRACY CHRI STOPHER:  No, no, no,
no, no.

HONCRABLE DAVI D GAULTNEY: Chip, if our
concern is that sonme statutes require -- if our concern is
that sonme statutes require Social Security nunbers to be
in a case record, why would we define case records to
excl ude SDFs?

Now, | think the better fix is to put "a
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case record other than SDF' and then | would agree wi

th

the judge that that becones part of this proposal and we

shoul d vote on it.

CHAI RVAN BABCOCK: (kay. Good point.
Jeff, conme up with the | anguage agai n.

MR BOYD: Well, | think he's got it,

is "If a court rule, court order, or statute requires

So,

whi ch

sensitive data to be filed or included in a case record

other than in a sensitive data form as described in

subparagraph (a)", comm, "the follow ng abbreviations

nust be used."
HONORABLE DAVI D GAULTNEY: | agree.
CHAI RMVAN BABCOCK:  And ot her than as
described in --

MR BOYD: "Other than in a SDF"

13221

CHAl RVAN BABCOCK: "A sensitive data form as

descri bed in"?
MR. BOYD: "Subparagraph (a)." "14.2(
CHAI RVMAN BABCOCK: Ckay. Everybody ok
with that? Everybody agree that that's the way we ou
to do it?

HONCRABLE SARAH DUNCAN: It's better.

a)".
ay
ght

CHAI RVAN BABCOCK: All right. Everybody in

favor of that then raise your hand.

Everybody opposed? Anybody opposed?
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right. 15 to 1, that passes.

Subpart (1), "only the last four digits of
Soci al Security nunbers and financial account nunbers.”
Any di scussion on that? Justice G ay.

HONORABLE TOM GRAY: Only in that it causes
ne to revisit 14.1(b) and wonder if for synmmetry we need
bank account and credit card in (b) so that (b) is
financial account nunbers and (1) is last four digits of
Soci al Security nunbers and financial account nunbers,
because -- or otherwise | have the problemin (b)(1) that
| want to pull down for symetry and include bank account,
credit card, and financial account nunbers. ©One or the
other, | don't care. | prefer shorter rather than |onger

CHAI RVAN BABCOCK: Wuld it nmake sense to
have (1) be "only the last four digits of Social Security
nunbers" and then have (2) be "only the last four digits
of bank account nunbers, credit card nunbers, and ot her
financial account nunbers" to nake them parallel?

HONORABLE TOM GRAY: As long as there is a
paral | el between 14.1(b) and however we describe it in
14. 2.

CHAI RVAN BABCOCK:  Carl

MR HAMLTON. Al we've got left in 14.1 is
nunbers. So unl ess things are not going to have nore than

four nunbers, why can't we just say the |ast four nunbers
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of anything in 14.17

CHAI RVAN BABCOCK: Good idea. Judge
Law ence.

HONORABLE TOM LAWRENCE: | agree with that.
VWhat if we just said "only the last four digits of al
t hose nunmbers found in 14.1(a), (b) and (c)"?

CHAI RVAN BABCOCK: Makes sone sense.
Anybody el se?

Yeah, Judge Chri st opher

HONCRABLE TRACY CHRI STOPHER: | do think
Buddy was right that people use the last four digits of
Soci al Security nunbers now as identifiers in connection
with your credit cards, so | mght suggest the first three
nunbers or --

PROFESSOR ALBRI GHT:  Suppose it's bank
nunbers. The first nunbers are bank nunbers.

CHAI RVAN BABCOCK:  Paul a.

MS. SWEENEY: What about tax | D nunbers?

CHAI RVAN BABCOCK: \hat about what ?

M5. SWEENEY: Tax |ID nunmbers. People use
those as an alternative to Social Security, but it's not a
financial account, it's not a Social Security account, but
it is sonething by which --

MR. LON Enpl oyer tax |D number.

M5. HOBBS: |Is it not a governnent-issued
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personal identification nunber?

MS. SVEENEY: No.

MR BOYD: It's a corporate identification
nunber .

MS. SWEENEY: It's a corporate
i dentification nunber, but you could ness around with
corporate accounts just like you could with personal ones.

HONORABLE TOM GRAY: Can we fix that by
taking the word "personal " out of 14.1(c)?

HONORABLE LEVI BENTON: Take the word "card"
out .

M5. HOBBS: |f you take personal numbers out
you m ght be back to |license nunbers

HONORABLE TRACY CHRI STOPHER:  Yeah.

HONORABLE TOM GRAY: That is why we included
personal. You're right.

MR LOWN Put "tax identification numbers."

M5. HOBBS: W just need to add it
somepl ace

HONORABLE TOM GRAY: Yeah, add a (d).

Paul a, notwi thstanding your late arriva
you' ve al ready contri but ed.

MS. SWEENEY: And it's on the record.

CHAI RVAN BABCOCK: (kay. Let's stick with

(b) (1) or however we're going to do it. There's been a
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proposal that we just say, you know, only sone digits of
the nunbers that are in 14.1(a), or 14.1(a), (b), and (c).
How do peopl e feel about that? No thoughts? Judge G ay.

MR. BOYD: Well, | just go back to the
question earlier. Mybe Lisa had a thought about this,
but if a statute says that you have to include -- [|'ve
been | ooking at the Family Code to see and | haven't found
it yet, but if it says you have to include the Socia
Security nunber in a docunent that goes in a case record
then can we by rule say, "No, you can't. You can only
include the last four digits of it"?

M5. HOBBS: | think the subconmittee thought
that we were just interpreting that statute so that it was
a -- in the Suprene Court's interpretation this satisfies
that requirenent in the statute, that the purpose of the
statute is to have it so the judge or who needs that
i nformati on has that information, and putting that
information on a sensitive data sheet and ot herw se
referring to it in the pleading would satisfy that
st at ut e.

MR LON And if we pass a rule and the
Legi sl ature doesn't change it or sonething, you know, our
rul e under the Government Code takes precedent.

HONCRABLE NATHAN HECHT: Just not to et

that go past, you have to identify themin the order
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whi ch woul d be a real problem here because it could be a
mllion of themand scattered around.

HONORABLE LEVI BENTON: Justice Hecht, we
can't hear you, sir.

HONORABLE NATHAN HECHT: Yeah, the rule has
to identify the statutes that are repeal ed, and here you
woul d have a problemw th that because there are so many
of them

MR LON Well, not only that, but it can't
repeal sonething that's substantive

HONORABLE NATHAN HECHT: Ri ght.

MR LON It has to be procedural, and there
could be arguing. | just pointed it out.

CHAI RVAN BABCOCK: Here is a thought,
per haps radical --

HONCRABLE TRACY CHRI STOPHER:  Lunch?

CHAI RVMAN BABCOCK: -- on the growing
stomachs that | hear, but what if you just said on (b),
“If a court rule, court order, or statute requires
sensitive data to be filed or included in a case record,
abbrevi ati ons nust be used"? No, not specific enough?

MR. LOWN But how are they going to know
what to abbreviate and how to do it?

CHAI RVAN BABCOCK: Ckay. Just a thought.

Al right. So let's go back to the way we have it. So we
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woul d say, "Only the last four digits of the sensitive
data in 14.1(a), (b) and (c)"? Does that work?

Ri chard Munzi nger

MR. MUNZI NGER: Well, the only problemis
sonmeone pointed out earlier -- and | know this has
happened to nme. |'Il call soneone and they will say,
"Gve nme the last four nunmbers of your credit card" or the
| ast four nunmbers of what have you, and that is a commonly
used inquiry that's nade by people who are asking you to
verify it so that if |I reveal that in a court order | have
now given it to sonebody that can use it in that
subsequent tel ephone call. Maybe you want to change the
four digits to the first four

The practice could change fromthe people
who are asking me nowto identify nyself with nmy four
digits, but at | east we know the practice today is that
you are frequently asked to give the last four digits of
your credit card. | am | don't know if other people
are.

CHAI RVAN BABCOCK: Judge Chri st opher

HONORABLE TRACY CHRI STOPHER: Well, | agree
with that. |s there a real reason that we need to have
part of the number? | nean, does that -- is that usefu

to have part of the nunmber there in the actual pleading or

order?
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CHAI RMAN BABCOCK: Justice Hecht.

HONORABLE NATHAN HECHT: | think the only
question is do people who are accessing this information
for -- to check backgrounds and things need that nuch of
the nunber to be sure it's the real Joseph Smith, the sane
as the birthday issue. | think just as a pleading
requi rement the answer is no, you could just put the whole
noti ce and say, "See Social Security nunber No. 1."

HONORABLE TRACY CHRI STOPHER:  You certainly
couldn't rely on the last four digits to confirm
sonmebody's Social Security nunber. | nean --

HONORABLE NATHAN HECHT: Well, | don't know.

MR, COFFEY: If | can address that, what we
would rely on is the last line of 14.3(b). W would go
and say, "l've got a potential case here, you know, civi
case or whatever that relates to John Snmith. Here is John
Smith's Social Security nunber or whatever other nunmber we
had for hint' and ask the clerk under 14.3(b) to verify the
information |I'mgiving matches the information on the
sensitive data sheet, which | think is the point of that
in 14.3(b). But our problemthere is 14.3(b), which we're
going to get to | know, says that the clerk may do it. It
doesn't say the clerk shall do it, and if we get a
contrary clerk then we don't know.

CHAI RVAN BABCOCK: Yeah. Well, we'll get to
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that, but does it matter whether it's the last four digits
or the first four digits?

HONORABLE TRACY CHRI STOPHER: Al ex said we
can't use the first four because of bank nunbers.

HONORABLE NATHAN HECHT: | think the |ast
four is a problemfor the sane reason that has been
mentioned, and | raised it in the Federal rules neeting,
and they said "We're too far gone. We're going to use the
last four digits."

PROFESSOR ALBRI GHT: One thing, whenever you
get a printout like if you're at a gas station and you
charge your gas and you get the receipt, it always has the
| ast four digits printed out, | think, and that's when you
print something off the internet saying that you've
ordered it they always put the last four digits. | don't
t hi nk anybody can do anything with the last four digits
because you have to have the whol e nunber and probably
that secret nunber on the back to actually charge
something on it, so | think the sense of the way the
commercial world works is that you use the |ast four
digits as just a confirmation so that you know that this
is the account that they're tal king about.

If you have sonme order where you have 10
credit cards but this order only concerns one credit card,

then by having the last four digits it tells you that this
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do anything with that. You know, | feel confortable with
that, and if you don't have to have a credit card nunber

in an order, don't put it in an order.

MR. LON \When you deal with Anerican
Express, they'll say, "I want to be sure, we protect theft
identity. Gve nme the last four digits of your Socia
Security nunber and your date of birth." 1Isn't that what
you're tal king about? And then I can order whatever
want to. |'ve got the card nunber. That's all | need.

PROFESSOR ALBRI GHT:  You' re sayi ng your
concern is the last four digits of your Soci al

MR LON Right. Al I'msaying is that so
far, | mean, that's all they ask me, and | can order
what ever | want to and have it shi pped.

MR. MEADOWS: You can purchase sonet hi ng
with four digits of your --

MR LON No. | have nmy card nunber, which
peopl e can get, a sal esclerk or anybody el se, you can
charge food or sonething like that, but that sal esclerk
then can't -- or if they want to steal, they' ve got to
have ny |l ast four nunmbers of ny Social Security and a date
of birth. And with that | can buy whatever | want with
American Express. |I'mnot saying it's a bad idea. W

can't prevent identity theft, but I'msaying it is
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important, the last four nunbers.

CHAI RVAN BABCOCK: Ckay. Bonnie.

M5. WOLBRUECK: | was just going to say to
Alex's comrents, there is a statute that requires only the
usage of the last four digits of a credit card whenever
it'sin aprinted form whenever it is printed out.

PROFESSOR ALBRIGHT: So that's for the
credit card and then there is a separate issue nmaybe about
Soci al Security nunbers.

MR LOW But if you |ose your card or
sonmething, | don't know, it's --

CHAI RVAN BABCOCK: Well, but what we're
tal king about here is trying to satisfy --

MR LOW Right.

CHAI RVAN BABCOCK: -- sone statutory or
court directive that this infornmation be put into a
pl eadi ng outside of the sensitive data form so we -- al
we're doing is trying to conply with the statute or court
rule, and in doing that are we sonmehow unwittingly
allowing the internet surfer in Bangl adesh to steal our
identity if we have the last four digits versus the first
three digits? Isn't that the issue?

MR. LOWN Yeah. | don't know. Yeah

CHAI RVAN BABCOCK:  Carl

MR HAMLTON:. That's the issue, is we're
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we're just kind of doing a fix in here anyway, so why
don't we just go back to case record and nake the
sensitive data forma part of the case record and just say
that that case record document that has to contain it can
refer to the sensitive data form and the sensitive data
formcan still be kept a confidential record, but that
woul d satisfy the pleading requirenent just as nuch as
putting four digits in there, just refer themback to the
sensitive data form

HONCRABLE TRACY CHRI STOPHER  Because we're
going to have to do that for our orders anyway, | think
so that makes sense.

MR. BOYD: Say that again.

HONCRABLE TRACY CHRI STOPHER W have to do
that for our orders anyway if that infornation was
i mportant for our order.

MR. BOYD: See, |'mlooking here at the
Fam |y Code, which says "A final order other than in a
proceedi ng under 161 or 162 nust contain the Social
Security nunber and driver's |license nunber of each party

to the suit,"” so how do you nmake that nunber go into a
sensitive data formunless you nake the order itself a
sensitive data fornf

I nmean, what if you just got rid of (b)
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conpletely and started subsection (a) by saying "except as
may be expressly required by statute, court rule, or court
order sensitive data nust not be filed or included'? And
then forget about the four digits, forget about --

CHAI RMVAN BABCOCK: Justice Bl and.

HONORABLE JANE BLAND: Because then it's on
the internet. | nean, | agree.

MR. BOYD: What do you nean it's on the
i nternet?

HONORABLE TRACY CHRI STOPHER: That order
will be on the internet.

MR. BOYD: But the statute says it has to
be.

PROFESSCR CARLSON:  Not on the internet.

HONOCRABLE JANE BLAND: | don't know. It
seens to nme |ike that nakes nore sense, because | have the
same concerns that Buddy has about --

CHAI RVAN BABCOCK:  What nakes nore sense?

HONORABLE JANE BLAND: About using four
Soci al Security nunbers anywhere in anything that can be
accessed on the internet, because | agree. Every tinme |
lose a credit card or don't have it handy or the gas bil
or anything else, and it often happens to ne, you know, |
have a little list of identifiable information that they

ask, and they always ask for the last four digits of the
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Social Security, ny date of birth, which we are going to
allow to be discovered and, you know, mny address; and so
if we allow the last four digits of the Social Security
nunber to be included, we're not really providing any
protection from people using the internet to access our
sensitive information.

CHAI RVAN BABCOCK: Ri chard

MR. MUNZI NGER: The judge brought up the
question of garnishnent orders. What al so happens in the
situation where you have a third party who is the third --
a party who is not a party to the lawsuit, a bank, for
exanple, or a Merrill Lynch, and now it is the subject of
a discovery order which is required -- requires Merrill
Lynch to produce all of its records relating to account
No. X. That's a financial account nunber, and under this
rule you couldn't put the nunber in the order, and yet
Merrill Lynch must know the account which it is required
to produce, and the bank nmust know the account which it is
required to all ow garni shnent of.

CHAI RVAN BABCOCK:  Yeah. | think, my own
viewas I'mlistening to this, is | think we're probably
at some point after we get through this whole rule are
going to have to think about orders and maybe have a
separ ate subsection regardi ng orders.

HONORABLE TRACY CHRI STOPHER: Wy don't we
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do the last two digits of the Social Security nunmber and
financial account nunbers and nove on?

CHAI RVAN BABCOCK: (Okay. How do people fee
about that? Lisa, last two is not good enough?

MS. HOBBS: | don't think it -- | nean, |
think the |l ess nunbers you have, the nore likely you're
going to have a lot of 26s out there, so it doesn't really
do anything to identify anybody because it's so --

HONORABLE TRACY CHRI STOPHER: Well, we're
not really trying to identify anybody. W're just trying
to conply with that rul e because the actual identification
is in our sensitive data form

HONORABLE TOM GRAY: What we're really
trying to do is give enough information in the pleading or
order to tie back to a specific identifier in the
sensitive data form the full nunber, and so --

HONORABLE TRACY CHRI STOPHER: O first and
| ast .

HONCRABLE TOM GRAY: Well, | like either the
last two or last three if you-all are worried about the
last four, but I think it's got to be the last four

CHAI RVAN BABCOCK:  Anne.

M5. McNAMARA:  Chip, after listening to al
of this your first suggestion about calling for

abbrevi ations wi thout saying what they are has a | ot of
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appeal , because that would give varied ability. Maybe
Houston would do it differently fromDallas or one judge
would do it different than another, which would thwart the
identity theft guys because they woul dn't know what the
nunber - -

CHAI RVMAN BABCOCK: Yeah, | sensed wi despread
hostility to that, though

MS. McNAMARA:  And there was, but the nore
you listen the nore you think about the appeal it had.

CHAI RVAN BABCOCK: Nobody voted. | just
sensed it.

MR. BOYD: Chip, if the concern is with the
suggestion | had about saying "except as otherw se
required by law no sensitive information shall be included
except in a sensitive data form" if the concern is, yeah
but then that court order that the Fam |y Code requires to
i nclude the Social Security number will be avail able on
the internet then why not address that in the next section
by including that kind of order, "Any order including
sensitive data shall not be" -- "shall be excluded from
remot e access” under 15.4?

CHAI RVAN BABCOCK:  So, Jeff, your
proposition would be to insert in 14.2(a), "except as" --

MR. BOYD: "May be expressly required.”

CHAI RVAN BABCOCK: "Except as expressly
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MR. BOYD: "By statute, court rule" -- or
just "by law, " yeah

CHAI RVAN BABCOCK: "By law. "

MR. BOYD: "By other law. " Ckay.

CHAI RVMAN BABCOCK: How do peopl e feel about
t hat ?

MR. BOYD: Then you go on and say --

CHAI RVMAN BABCOCK: Judge Benton gives a
thunbs up to that.

HONCRABLE LEVI BENTON: | like that.

MR. BOYD: Then you go to 15.4, which is

"Case records excluded fromrenote access,"” and we say in
(f), "A case record in a Family Code proceedi ng other than
a case record such as a judgnent, index, cal endar, docket,
m nute, or register of actions, created by a court."

CHAI RVAN BABCOCK: Let's not get ahead of
ourselves. How do people feel about inserting a phrase
that says "except as expressly" -- "except as otherw se
required by |aw'?

MR BOYD: | would say "expressly" because
that gives judges guidance that it's got to be something
like this Family Code provision that says a Socia

Security nunmber nust be in an order

HONORABLE LEVI BENTON. Wl I, except for |
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cone back to -- and | don't know where Professor Carl son

is on this now, but |I conme back to the restraining orders

and injunction orders. | think they've got to expressly
set out the identifying information, and | don't -- and so
but it doesn't say "expressly." so | like your concept,

but I don't join you when you want to throw in the word
"expressly."

CHAI RVAN BABCOCK: (Ckay. Justice Duncan

HONCRABLE SARAH DUNCAN:  So under Jeff's
proposal it would be okay if a data m ner wal ked into
Bonnie's office, which | understand to be the case, or
let's say into an office that is conpletely digitalized so
all of their docunents are in digital format, and because
they can't access this record on the internet because we
excluded it under Rule 15, they just walk in and say,
"That's fine. Just give ne a disk or a series of disks
that contain every record in your office" and then they've
achi eved the sanme thing.

CHAI RMAN BABCOCK: Justice Gaultney and then
Ri chard.

HONORABLE DAVI D GAULTNEY: | guess |I'ma
little confused about what we're trying to do because
think if we say "unless required by statute,” | nean, |
t hought the whol e purpose for the sensitive data form was

totry to conply with statutory requirenents --
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CHAI RVAN BABCOCK: But not really.

HONORABLE DAVI D GAULTNEY: -- without
disclosing it. So if we say "unless required" | think
we' re defeating the whole purpose of the rule.

HONCRABLE TRACY CHRI STOPHER: Right. W
are.

HONORABLE DAVI D GAULTNEY: But what |'m
thinking is that what we're doing is we're creating data
that the court and the parties can use but that is not
avail able on the internet or to the public. [If that's
true, why can't we in the court rule or court order that
needs to reference that sensitive data have a reference
point on the forn? So, for exanple, it would refer to
I[tem 1l on the sensitive data formor Item?2 on the
sensitive data form

If, as Judge Gray says, the reason we're
using the four digits in the order is so that we know what
account is being referred to on the sensitive data form
why can't we use a distinct identifying number that cones
fromthe sensitive data formthat would serve no purpose
other than to identify the nunber?

HONORABLE SARAH DUNCAN: | think that's a
great idea

HONORABLE TRACY CHRI STOPHER: | think that's

a good idea
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MR. BOYD: You think that would satisfy the
Code's requirenment that the Social Security number be in
the order, the final order?

HONORABLE DAVI D GAULTNEY: |'m hearing that
we coul d use the sensitive data formin conjunction with
the order, that the sensitive data formis in fact a
pl eading, it is in fact a case record. It's just
sonet hing that we're keeping --

MR. MEADOWS:  Segregat ed.

HONORABLE DAVI D GAULTNEY: -- segregat ed.

CHAI RVMAN BABCOCK: Richard, did you have
your hand up? And then Judge G ay.

MR MINZINGER. Only to say that if you use
the phrase "except as pernmitted by [ aw' what do we nean?
Do we nean by statute only?

CHAI RVAN BABCOCK: "Except as ot herwi se
required by law "

MR MUNZINGER:  Sir?

CHAI RMAN BABCOCK: " Except as ot herwi se
required by |aw "

MR, MUNZINGER: |'mtalking about his
proposal. Wat do you nean by "law'? Wuld that include
a court order or rule, or would it include only a statute?
And if the latter, have you nmade it unduly restricted?

MR. BOYD: Well, "by law' typically refers
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to comon |aw, constitutional law, or statutory |aw, al
of it.

MR, MUNZINGER But it wouldn't include a
court order or a court rule.

MR, BOYD: Well, to the extent that that
woul d be common law it would. |In other words, if you've
got sone court ruling, sone published decision that
constitutes the conmon | aw of the state then it would be
by law, but whether an individual district judge' s order
would qualify I don't know

CHAI RVMAN BABCOCK: We're going to vote on
somet hing and then we're going to have lunch. Wat do we
want to vote on?

PROFESSOR CARLSON: Justice Gaultney's
suggesti on.

HONCRABLE TRACY CHRI STOPHER:  As-i s.

CHAI RVMAN BABCOCK:  Huh?

HONCRABLE TRACY CHRI STOPHER: As-is. Oher
than the SDF.

CHAI RVAN BABCOCK: (Ckay. Only the last four
digits of the sensitive data in section 14.1(a), (b), and
(c)? Wwant to vote on that? GOay. How many are in favor
of that?

How many opposed? Okay. Well, that got us

far. It's seven to seven.
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MR. BOYD: Chair not voting

CHAI RMAN BABCOCK: Chair not voting. So
suppose |'m supposed to vote when there's a tie, right?

Well, I"mgoing to vote in favor, so it's
ei ght -seven, and part of that is, frankly, timng. W
really have to pick up the pace here, guys. So let's have
lunch, and let's keep it to half an hour on |unch

(Recess from 12:59 p.m to 1:29 p.m)

CHAI RVAN BABCOCK: (kay, Stephen, let's go.
We're now onto subpart (c) of 14.2.

MR. HAM LTON: What about (2) and (3)? Are
we ski pping those?

CHAI RVAN BABCOCK: (b)(2) and (3) are cut
out because we cut out (d), (e), and (f).

MR HAMLTON:. | don't think necessarily,
because did Jeff say there was an Attorney General opinion
or something that said you had to use the initials of
m nor children?

CHAI RVAN BABCOCK: Yeah, but we're not
trying to affect what the statutory requirenents are or
are not. So we're onto (c), "A party nust file the
sensitive data format the sane tine the first case record
containing the abbreviated sensitive data is filed," and
"A party nmust file additional sensitive data forms in a

particular cause only if a case record is filed containing

D Loi s Jones, CSR
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abbrevi ated sensitive data not previously included in a
sensitive data form"

MR LON Move to approve it.

HONCRABLE TOM GRAY:  Second.

CHAI RVAN BABCOCK:  Any ot her di scussion?

MS. SWEENEY: Call the vote.

MR. MUNZI NGER: Chip, |'m confused by the
use of the word "abbreviated" in the second. Wy is that
necessary? As a matter of fact, in both sentences. Wy
is the word "abbrevi ated" necessary?

CHAI RVAN BABCOCK: | don't know. Judge
G ay.

HONORABLE TOM GRAY: Well, you don't put the
sensitive data in the form and wi thout having thought
about it nore than two bites of ny salad --

MR LOW But if you only put four nunbers
of the Social Security, that woul d be abbreviated, but the
whol e thing -- and that would be in the record, but the
whol e thing would be in the sensitive data, so it would be
abbreviated in the record.

HONORABLE TOM GRAY: Yeah, the first case
record does not contain the sensitive data. It contains
only abbrevi ated sensitive data.

MR MUNZI NGER: | understand, and

apol ogi ze for the question.
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CHAI RVAN BABCOCK: Ckay. Judge Lawrence.
HONORABLE TOM LAWRENCE: I n the context of a

crimnal case the term"party," who would be a party in a
crimnal case? bviously a defendant.

CHAI RMAN BABCOCK: Def endant and the state,
| would think. Wuldn't that be the party? Ton? Tom
W | der.

MR. WLDER. Maybe I'mreally mssing this,
but | understood that the sensitive data form if there
was any sensitive data in the original petition it had to
be filed at the tine the original petition was, that only
the abbreviations would be used if there was a | aw or
court order or whatever, only then would the initials be
put in there. |If you had an original petition, and let's
say all they had in there was a driver's |icense nunber,
then you woul dn't have any -- well, | forgot now whet her
we took driver's license out. | guess that's still in,
but basically the sensitive data sheet as | understood it,
as your rule seens to say here in previous stuff, is that
has to be filed at the sane time the other -- that the
original petition or the original pleading would be,
woul dn't it?

MR LOWN It's filed at the sanme tinme that a
sensitive data becones in the record

MR. WLDER Yeah, if they have any. Right.

D Loi s Jones, CSR
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If the original petition had none, you wouldn't file

anyt hi ng.

HONCRABLE TRACY CHRI STOPHER  Ri ght.

MR WLDER It wouldn't have anything to do
with these other -- these initials, would it? O would
it?

MR LON Well, it only has to do when the
sensitive data arises when you make it a part of the
record.

HONORABLE TOM LAWRENCE: It's the police
officer that's going to file the traffic citation who
clearly is not going to be a party regardless of how you
define it, | wouldn't think. The defendant -- and al
he's going to do is file the traffic ticket that's going
to have the driver's license on the citation

The district attorney in a Class C
m sdeneanor case may or may not ever get involved in that
case. They are only going to get involved if it goes to
trial. So | presume then that the only party that's going
to be able to file sonething, at least initially, is going
to be the defendant, and he's not going to be able to file
somet hing when the ticket is filed. There is an
appearance date 10 days later, so what is the time limt?

Can he file it at any time, and when can the

district attorney conme in and file sonmething if they
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wanted to? Because it says "at the same tine the first
case record is filed," which is going to be when the
traffic ticket is filed. [I'mjust not clear howthis is
going to work for a traffic case

CHAI RVAN BABCOCK:  Yeah, Justice Gray.

HONORABLE TOM GRAY: | actually caught this
probl em over in the Rule 15 and am going to be naking some
recomendations with regard to references to parties in
that case. | nmissed it, Tom frankly, in connection wth
Rul e 14. Because a person other than a party may actually
cone into a case and file sonmething, for exanple, a
wi t ness that has been subpoenaed and wants to quash the
subpoena or sonething of that, | think that in this
context, "a party" needs to be changed to "a person" so
that it is broader.

And | understand that does not fix the
probl em of the police officer having to do a sensitive
data formon all of the citations that he's just filed and
he's not going to do that, but |I think we've got to at the
end of this process address the JP and -- well, basically
all the Cass C misdeneanor cases separately. |'ve cone
to that conclusion, that the nechanics of this are going
to be too conplicated in the typical Cass C, but | would
propose that in connection with 14.2(c) that in both

pl aces where the reference is made to "a party" that it be

D Loi s Jones, CSR
(512) 751-2618

13246



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13247

broadened to be "person.” And then that way it picks up
corporations and that kind of thing, so --

HONCRABLE TOM LAWRENCE: Wyuld this all ow
soneone to file it after the case record is filed, because
it says at the sane tinme the case record is filed? So can
sonmeone cone in later? It seens to presune that you can't
come in and file it later, it's got to be filed at the
same time.

MR LON Well, what they're trying to do
is, | mean, if it's later, what if sonebody cones in, they
want all this stuff? You know, they're going to get it.
So, | mean, if you didn't file your sensitive data form at
that tinme it's not going to be conplete

HONORABLE TOM LAWRENCE: Well, the police
officers | can guarantee you are not going to file these
things. So if they don't file it then this would seemto
preclude it ever being filed because they're going to file
the first case record

MR LON Well, it doesn't say you can't
fileit. |It's telling you you nust, and that's certainly
the best appropriate tine to have a conplete record.

HONORABLE TOM LAVWRENCE: Well, | rmean, it
says "nust file" and there is no provision for filing it
afterwards. So, | nean, the way this is done, you

would -- basically it would never happen, or al nbst never.
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MR. LON Then what woul d be your
suggesti on?

HONORABLE TOM LAVRENCE: Wl l, (c) just
doesn't make sense in the context of a Class C m sdemeanor
case, the whole thing. | would think we would need to
address it in a different rule or sonething.

CHAI RVMAN BABCOCK: Yeah, Tom it may be, as
Justice Gray says, we're going to need to just have a
subsection that deals with JP and municipal court files.

Justice Hecht.

HONORABLE NATHAN HECHT: Let me ask Tom
Wlder, if -- do you know or Bonnie, either one, or Andy,
do you-all knowif -- or, Judge Lawence, if JP clerks are
putting this C ass C m sdeneanor sort of information on

the internet or not?

HONORABLE TOM LAWRENCE: |'m sorry, on the
what ?

HONORABLE NATHAN HECHT: On the internet.

MR. WLDER: Not in my county, in Tarrant
County.

HONORABLE TOM LAWRENCE: W are not right
now, but we are getting to that this year, and there are
pl ans right nowto put a |lot of our case information on
this year that we're working on in Harris County, and |'m

not sure about all the other counties.
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MR. WLDER  Appeals are. Appeals are on
t here.

HONORABLE NATHAN HECHT: Yeah. And is there
any -- the people who do background studies, are they
interested in this information? Very much so?

MR COFFEY: Yes, sir.

MR. W LDER  Probably.

MR. COFFEY: Collin County has theirs online
now.

HONORABLE NATHAN HECHT: This ki nd of
m sdenmeanor, C ass C?

MR. COFFEY: Yeah, if I'mhiring sonebody to
operate a forklift |I care about their driving history, and
so we do in those cases -- and we also go to nunicipa
records, so I've got clients for whomwe go actually to
the city and | ook through the city courts and all of that
for information, too.

HONORABLE TOM LAWRENCE: Mlitary comes in a
| ot 1 ooking for driver's records for people that are
enlisting.

CHAI RMAN BABCOCK: Ckay. Anything el se
about this? Justice Gray says we should switch "party" to
"person” in both sentences. Any other discussion about
this rule?

Al right. Al those in favor of subpart
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(c) raise your hand.

Al'l opposed? This one would be unani nous.

MR HAMLTON. Did we change the title of
that yet?

CHAI RVAN BABCOCK: We have. [It's now
supposed to be "Sensitive data in court case records,"
which | notice is also the title of the entire rule, so we
may want to think about that, but let's go on to 14.3(a).
"The court or court clerk must keep sensitive data forns
physically separated fromcase records."

Any di scussion on this? Justice Bl and.

HONORABLE JANE BLAND: | woul d suggest we
say, "The court or court clerk nust secure sensitive data
formseparately" for -- so as to allow for themto be kept
separately electronically.

CHAI RVAN BABCOCK:  And that's the same word
we used up in 14.2(a), so that would bring sone symetry
toit. Any other comments? Richard Minzi nger

MR MUNZINGER: G ven the definition of case
records, as | understand the definition of case record,
it's any docunent filed in a case, so shouldn't that say
"separated from ot her case records"?

HONORABLE JANE BLAND:  Yes.

MR MJUNZI NGER: Case record is not a file

jacket. It's not a collection of pleadings. It's any
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docunent filed in the case, if | understand 15.2(a)
correctly.

CHAI RVAN BABCOCK: Justice Gray.

HONORABLE TOM GRAY: Yeah, with the change
that you-all nade to the other rule, where | was going to
change the definition of case record to not include the
sensitive data form you do need the word "other" init.

CHAI RVAN BABCOCK: Ckay. Anything el se?

MR LON Well, wait, if you say must keep
them separated from other case records, would that nean
you keep them separated fromthat but not fromthat case
record? | nmean that doesn't nake sense because it's going
to be separated fromthat case record

HONCRABLE TOM GRAY: "Other case records in

that proceeding."

CHAI RVAN BABCOCK: Ckay. "In that
pr oceedi ng" ?

MR LOWN Ckay. Al right. "In that
proceedi ng." Yeah.

CHAI RVAN BABCOCK: (Ckay. What el se?
Anyt hing on this? Yeah, Richard.

MR. MUNZI NGER: Does that inply that -- is
there any obligation here that they be kept electronically
separate as well as physically separate, or does

physically separate include electronically separate?
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CHAI RVAN BABCOCK: | think that was Justice
Bland's point in using the word "secure."

MR MUNZI NGER: Ckay. |'msorry.

CHAI RVAN BABCOCK: All in favor of 14.3(a)
as anended, which would now read "The court or court clerk
nmust secure sensitive data forns physically separated from
other court records in that proceeding," raise your
hand.

HONCRABLE TOM GRAY: You took out the word
"physically."

HONCRABLE JANE BLAND: "Must secure
sensitive data fornms separately fromother forns."

CHAI RVMAN BABCOCK: All right. So strike
"physically"? Thank you

HONORABLE JANE BLAND: Yeah, and change it
to "separatel y" because it doesn't nmke sense ot herw se.

CHAI RVAN BABCOCK: (kay. "Separately." Let
nme try it again. 14.3(a), "The court or court clerk nust
secure sensitive data forns separately from ot her case
records in that proceeding." Everybody in favor of that
rai se your hand.

Al'l opposed? 17 to 1, it passes.

Subpar agraph (b), "The court or court clerk
must limt access to the forms to a party or an attorney

of record in the cause in which the sensitive data formis
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filed and court officials, court personnel” -- shouldn't
it be "nust not"? Didn't we talk about that?

HONORABLE TRACY CHRI STOPHER: " Must al | ow
access. "

HONORABLE TOM GRAY: Weéll, we had tal ked
about putting the word "only" after "access" earlier to
clarify the court or court clerk must Iimt access only,
and it ought to be to a party.

HONORABLE TRACY CHRI STOPHER: But limting
access is -- could be construed both ways.

HONORABLE SARAH DUNCAN: Ri ght.

HONORABLE TRACY CHRI STOPHER:  You shoul d say
you al |l ow access to those people only, because limt could
mean to keep it away fromthem

CHAI RVAN BABCOCK: Right. That's right.

HONORABLE TOM GRAY: Ckay.

CHAI RVAN BABCOCK: So woul dn't it be "all ow
or "permt"?

MR. LOW  Yeah.

CHAI RVAN BABCOCK: "Al |l ow'?

MR LON Only to these people, not just --

HONCRABLE TOM GRAY: At 3:00 o'clock in the
norning this read just fine.

CHAI RVAN BABCOCK: Al right. So how --

Judge Gray, how should we say it? "The court or court

D Loi s Jones, CSR
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HONORABLE JANE BLAND: You've got to watch

"only," where you put it.
CHAI RVAN BABCOCK:  Yeah

MR LON Yeah. "Allow access only to."

13254

HONORABLE TOM GRAY: | think Buddy is right.

"The court or court clerk nust allow access only to a
party or an attorney of record in the cause," so forth and
so on.

MR MUNZI NGER  Chi p?

CHAI RMVAN BABCOCK:  Yeah, Richard.

MR. MUNZI NGER: As of today ny client, Time
Magazi ne, doing a research story on Justice Hecht --

CHAI RVAN BABCOCK:  Whoops.

MR MUNZINGER. -- is free to go to the
Travis County court records and review all court records
that reference Justice Hecht, a public official. |If this
rule is adopted as it is now witten, subsection (b), Tine
Magazi ne may not do that research on Justice Hecht or any
ot her one person in the world.

We are creating a category of information
that has now been made secret to citizens, and | just want
everybody to be aware that's what we're doing here. W
are not linmting this to -- nowto renote access. W are

now saying that a researcher, a citizen, nmaybe sonebody
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wants to cone after ne for an ugly reason, whatever, we've
now told our citizens, "You can't get this information,"
and if that's what we're going to do, so be it

I would say that if that's what you're going
to do, the way the rule is witten it offers no
exceptions. There is no court order exception, there is
no -- there is no exception at all. The people who are
identified here and the purposes for which they are
identified is absolute, and I just wonder if that's what
we want to do here. | do understand the need under nodern
circunstances to protect renote access to infornmation, but
| wonder if we're throwing the baby out with the
bat hwat er .

CHAI RVAN BABCOCK: Justice Duncan

HONORABLE SARAH DUNCAN:  How?

MR, MUNZI NGER: Wl |, because you're now
saying | can't get Justice Hecht's bank account numbers.
| can't get his driver's license nunber. He's a public
official. | can't get it. He's a nenmber of governnent,
and | can't get it for him | can't get it for a
candi date running for office.

HONORABLE SARAH DUNCAN: Wiy woul d anyone
have a need for ny Social Security nunber or bank account
nunber? A legitinmate need.

MR. MUNZI NGER: Wl |, suppose that | have a

D Loi s Jones, CSR
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situation where |'ma newspaper reporter and | have been
told that a candidate for public office was a conspirator
in some ugly conspiracy, and the only way that | can
verify the accuracy of that information or to unearth
other information is to have access to that person's
driver's |icense nunber.

HONORABLE SARAH DUNCAN: That's not going to
be in a pleading.

MR. MUNZINGER: M only point is today | can
get it.

HONORABLE SARAH DUNCAN: It's not in a
pl eading. You can't get it.

MR. MUNZI NGER: Today | can get it. | can
get the information, the bank accounts, what have you,
that are in pleadings today.

HONORABLE SARAH DUNCAN: That are in
pl eadi ngs.

MR, MUNZI NGER:  Pardon ne?

HONCRABLE SARAH DUNCAN: That are -- if the
nunber is in a pleading, yes, you can get it now.

MR MJNZI NGER:  Yes, ma' am

HONORABLE SARAH DUNCAN: But they're not in
pl eadi ngs.

MR MUNZINGER:  Well, | don't know that to

be a fact. | don't know that to be the fact as of today.
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I"mtal ki ng about sonething filed a nonth ago, six nonths
ago, five years ago, before a rule such as this was
included that limts the public's access to court records.
As of today court records are open, except in limted
situations of the famly law, et cetera. W are now
adopting a rule that says this stuff isn't open, sensitive
dat a.

CHAI RMAN BABCOCK: There is a trade-off that
is taking place here, and that is that in order to nake
records, the whole of records, nore accessible to people
so that sonmebody in Waco that's interested in Justice
Hecht doesn't have to drive down to Austin to | ook at
things, we're making things nore accessible to them The
trade-off is that with respect to these three categories
of information in 14.1(a) we are w thdrawi ng them from
public scrutiny.

MR MUNZINGER: |'m aware of that.

CHAI RVAN BABCOCK: And we're doi ng that
for -- we think for good reasons, but it is a trade-off,
because, you're right, if in those infrequent cases where
Justice Hecht's driver's |icense or passport nunber or
bank account might be in a pleading, fromnow on you're
not going to be able to get that, whereas before you
coul d.

HONORABLE SARAH DUNCAN: But you're going to
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be able to get the gist of the allegations in the pleading
much nore easily than you can now, and if you happen to
know Justice Hecht's driver's |icense nunber, you can go
to the clerk and get the clerk to confirmthat the Justice
Hecht in that pleading is the Justice Hecht -- of course,
if they use "justice" you'll have a good clue -- is the
Justice Hecht you know about.

CHAI RVMAN BABCOCK: You're taking this all in
sil ence over here.

HONORABLE SARAH DUNCAN: | don't understand
how this limts investigative reporting at all

CHAI RVAN BABCOCK: Well, it wi thdraws sone
informati on fromthe public domain, but not very nuch.

HONCRABLE SARAH DUNCAN: | understand that,
but I don't understand how it would limt investigative
reporting.

MR MUNZINGER: | only used it as an
exanple. M point is information is being withdrawn from
the public domain which heretofore has been public. |
only want people to understand, A that that's what you're
doing. | don't know that that's a good thing. | don't
know. We ought to vote on it. But (b), when you | ook at
section 14.3(b), there are no exceptions. There is no
court-ordered exception to allow access to this

information, and | amraising the question of whether you
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want to continue to adopt a rule that doesn't have a
court-ordered exception to it or sone exception that
al | ows soneone to nmake exceptions to this ironclad rule.

It is -- and | don't nean this in an ugly
way at all. God has been good to ne. | do sonme work for
the nedia. This is a free country.

MS. SWVEENEY: Was.

MR MINZINGER: | don't think this conmttee
or judges should have the right to tell me that | can't
get to sonething unless they have a good reason, because
it's my country, and | get to wite what | want about ny
country. And no judge or judges or group of 25 lawers in
Austin ought to be able to tell ne | can't get information
about ny country.

MR. LON The problemis that you can go
down and get it, and that's an isolated thing, and now
we're in a different world. W're not in a wrld you and
| grewup in. | nmean, we're conputers, and now we're
trying to reach a bal ance.

MR MJUNZI NGER:  Yeah, but this is not renote
access, Buddy. This is any access.

MR. LON | understand, but we're trying to
reach a balance, and in order to reach a bal ance we have
to give alittle and take a little, we've been doing al

our |ives.
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CHAI RVAN BABCOCK: Justice Bl and, then
Justice Duncan

HONCRABLE JANE BLAND:  Well, 1 think we
coul d consi der sone nechani sm by whi ch somebody m ght get
access to sonething if that's sonething that woul d nake
this nore palatable. | nean, if you think that you want a
chance to ask a court, for exanple, | don't know what the
standards woul d be, and we would have to think about that.

More specifically with respect to this rule,
in permtting access to a party or an attorney of record
do we want to include a party -- an attorney of record or
their desi gnee?

MR. LON How do you know they're their
desi gnee?

HONORABLE JANE BLAND: Because | envision
| awyers wanting to send sonebody to get the sensitive data
form you know, copy of the sensitive data formand the
order. | guess at sone point they will be able to pull
that down el ectronically.

CHAI RVAN BABCOCK: Well, and plus we send
par al egal s and associ ates and stuff down to court all the
time. | mean, they are deened to be attorneys of record,
aren't they?

HONORABLE JANE BLAND: No.

HONCRABLE TRACY CHRI STOPHER:  No.
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CHAI RVAN BABCOCK:  No?

M5. SWEENEY: You have to produce your Bar
card to get the file in sone courthouses.

HONORABLE TRACY CHRI STOPHER:  Attorney of
record is one person.

CHAI RVAN BABCOCK: Ckay. Justice Duncan

HONORABLE SARAH DUNCAN: | think we're
tal ki ng about access to the paper record in the courthouse
now as it exists today, and we're creating a wall between
that and renote access, and Bonni e has convinced ne that
there isn't such a wall, and I would like for her to give
her little talk on howit is that this information gets
di stributed even without renote access. Wuld you give
that little tal k?

M5. WOLBRUECK: I'mtrying to remenber which
one of the talks that was. W have people that cone into
our office daily getting information out of our files, be
it with sitting at a conputer, taking down infornmation.
Sone offices they actually -- sometines they come in with
scanners and try to scan sone information out of the file,
so that information is coning out of the files today in a
paper format also, not just in the renmote world, that it's
bei ng placed out there in the renote world, but it's
com ng out of the clerk's offices today.

HONORABLE SARAH DUNCAN: So we don't have
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the | evel of practical obscurity for our paper records
that we've traditionally had. | nean, if sonmebody can go
in wth a scanner this size and run it across that piece
of paper they have now captured all of that information in
their scanner. |It's not a digital either/or thing. 1It's
the two are nerging.

MR. LON See, Richard, the only way to
solve Richard's problemwould be to include that you can't
get this sensitive data sheet by the internet but if you
go down to the courthouse you can get it, and then you
woul d be getting the sane information that he now has a
right to get. So you would have to include in order to
solve his problem-- I'mnot saying | agree or disagree,
but to solve his problemyou would have to have an
exception to who can get the sensitive data sheet. You
can't get it electronically but if you go to the
court house you can get it.

HONORABLE SARAH DUNCAN:  Well, then it's

going to be --

HONCRABLE TRACY CHRI STOPHER: Copi ed and
di stri but ed.

HONORABLE SARAH DUNCAN: Once you say that
if you go to the courthouse you can get it -- |'mnot
arguing one way or the other. 1'mjust trying to point

out if you say that sonebody can get the sensitive data
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formif they cone to the courthouse then what's going to
happen is one of these guys is -- they're just going to go
to the courthouse and say, "Please give ne all your
sensitive data forms," and they're going to scan them and
they're going to upload them and I'm not speaki ng of
you-al | individually.

MR. LON | know what can happen once the
cat gets out of the cage, so, | mean, but that's the only
way that problem | think could be solved.

CHAI RVAN BABCOCK: Richard, would you find
it palatable if sonebody could conme in and nmake a show ng
to a court that the sensitive data information should be
rel eased because -- and this is borrowing from76a -- it
had a probabl e adverse effect on the general public health
and safety or the adnmnistration of public office or the
operation of governnent?

MR MJUNZINGER:  Well, it makes it |ess
restrictive certainly, and my concern is obvious, that you
just need to be careful that we're creating a whol e dea
here that's secret now that wasn't yesterday. W' ve taken
away freedom

MR. MEADOWS: But | thought we were doing it
on purpose.

MR MUNZINGER:  And | understand, and |'m

not so sure that's what we want to do
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CHAI RVAN BABCOCK: W are doing it on
pur pose.

MR, MUNZI NGER: But we began saying it's a
problemthat we're trying to protect fromthe Bangl adesh
guy.

HONORABLE TRACY CHRI STOPHER: Richard and

want a yes or no vote so the two of us can vote "no" to
this whole rule, okay, and then we'll nove on.

MR. MUNZI NGER: That is a better solution
fromny standpoint, Chip, and the committee may think, you
know, I'mfull of prunes, it's not all that inportant, but
| do think we need to be careful when we start saying that
we're taking data away from public access in a free
country. It"'s troubl esone.

MR LOWN |If we want to do that --

CHAI RVMAN BABCOCK: Justice Gray.

HONORABLE TOM GRAY: I'Il deal with these
sort of in the reverse order of inportance. Lisa, Richard
poi nted out to ne over here on sensitive data, we need it
capitalized in that one. | think we caught it everywhere
else. And just for the record, that in response to one of
Chip's coiments, today | don't think there is anyone in
Waco that's interested in Justice Hecht.

CHAI RVAN BABCOCK: Whoa, you're going to

| ose that by a wi de margin.
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HONORABLE TOM GRAY: But nore substantive,
to address Richard's coment, we did talk some about
whet her or not we wanted to be able to go to a judge and
say, "Here is something that is in abbreviated formin a

case record and we want access to it," and we frankly had
Kicked it around a while, and we decided that we -- that
absent the situation where soneone was using it abusively
to protect information that shouldn't be in the form

whi ch they can address through a sanction through the
court's inherent power and then also included under the
rule, we just weren't sure that we thought that it was --
or we felt like this was not a good idea to all ow

i ndi vidual courts, frankly, the flexibility to override
the really fundanental policy issue that was being reached
here, but that is the policy reason that has to be

addr essed.

And so we contenpl ated the concept of a
court-ordered exception but thought it was adequately
addressed t hrough the possibility of sanctions if soneone
was abusively protecting infornmation and by the very
limted anount of information that could be put on the
sensitive data form

CHAI RMAN BABCOCK: (Okay. Justice Duncan

HONORABLE SARAH DUNCAN: That's ny lingering

question, is how, how can ny Social Security nunber, bank
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account nunber, credit card nunber, financial account
nunber, driver's license nunber, passport number, those
are | think all of these that | have, how is that
i nformati on valuable for any legitinmte purpose to someone
who doesn't already have that information? Wy does ny
Merrill Lynch account nunber -- why is that -- if | ever
were going to run for election again, why woul d that
nunber have any bearing on ny election or ny fulfillnent
of my duties while in office or anything like that?
just don't understand.

CHAI RVAN BABCOCK:  Tracy.

HONORABLE TRACY CHRI STOPHER Wl |, the
Houston Chronicle had all the Social Security nunbers of
all the judges in Houston to check to see if we appeared
for jury duty. W're not exactly sure how they got them
and that was one legitinmate, | suppose, use of our Socia
Security nunber to see whether we appeared for jury duty.

MR. MUNZI NGER: The accusation is made that
the Carillo drug gang in Juarez, Mexico, is bribing the
mayor of Laredo, who is putting the noney into bank
account X; and the mayor of Laredo says, "Hogwash, | don't
have bank account X, don't have any signature rights to
it, there is no such bank account X'; and no one can get
to that to find out if there is a bank account X because

the bank won't give you the information, that's a
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violation of privacy; but the Carillo gang is putting
mllions of dollars allegedly into this and how can a
newspaper verify whether the story is accurate or not
accurate w thout the bank account nunber? | don't know
the answer to the question, but I think I've given you a
hypot heti cal where the bank account information is

i mportant.

HONORABLE TOM GRAY:  But think how nmuch
better that story will read, "And we have confirmed that
the last four digits of that number match."

MR, MUNZINGER | don't know that | want to
take the afternoon to debate it. M purpose in raising
the question was what |'ve said. W are restricting
information in a free country. It could be very
important. | don't know, and | agree it's nodest
information that we're restricting, but we are restricting
it.

CHAI RVMAN BABCOCK:  Carll

MR. HAM LTON: One of the things that |
think we need to go back and do, which bears on what
Richard said, is that in defining sensitive data it ought
to be data that is only furnished incidental to sone
identification of a person, but if that data is the
subject matter of the litigation, it ought not to be

protected. And | nean, suppose you're being sued for
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filing some kind of a false Social Security nunmber or
suppose you're garnishing a bank account, something |ike
that. Wiere these are the subject of the litigation they
ought not to be protected, only if there is sone kind of
incidental for identification purposes. That nay sol ve
sonme of these problens.

CHAI RVMAN BABCOCK: Yeah. That's a good
poi nt. Buddy.

MR. LON Chip, you raised a good point in
Rul e 76a about public health or public interest and so
forth, because renmenber when 76a was passed people were
just sealing everything, and we had a neeting -- it was
the only one of these neetings where |I've been to where
four or five Supreme Court judges were here because there
were a | ot of newspapers here, and they were -- well, no,
it's true, and so they were very interested in what the
news nedia thought of themand so forth, and 76a -- |
won't burden you with the whole story, but 76a canme about
over some objections, and so if we -- now we're going to
have people that are interested in getting this
informati on for enployers, and they're going to say, well,
we can't -- we couldn't check and see about the Boy Scout
| eader. |If you had kept that -- given us that infornmation
we coul d have checked and found certain things on himor

this school teacher or that, so there's going to be -- we
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have to tie it sone way |ike you're tal king about.

HONORABLE SARAH DUNCAN: That's why we have
the process. |If sonebody is giving you an enpl oynent
application, you'll have their birth date and their Socia
Security nunmber, and you can go to the clerk, and you can
confirmit.

CHAI RVAN BABCOCK:  Shoul d we change "may" to
“must," Sarah?

HONORABLE TOM GRAY:  Yes.
CHAI RVAN BABCOCK: Do you agree with that,

Sar ah?

HONORABLE SARAH DUNCAN: (Nods head.)

CHAI RVAN BABCOCK: The clerk is not voting.
Judge Law ence

HONORABLE TOM LAWRENCE: | don't renenber
what we decided, but in Levi's garnishnent case at one
time we were tal king about sending a copy of the sensitive
data formto the bank that would have the bank accounts on
it. If we're still talking about that, | don't see
anything in (b) that would pernit it to be sent to the
bank. Wuldn't we need to put sone inclusion for that?

CHAI RMAN BABCOCK: This is just one man's
solution, but I think we have to -- we have to address the
i ssue of what goes in orders, like, you know, injunctions

or restraining orders or any kind of order that really
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isn't addressed here yet and, | think that's a subspecies
of what you're tal king about.

HONORABLE TOM GRAY: Well, | thought banks
were part of garnishment proceedings, but it's been a | ong
time since | did one of those. | thought you had to serve
them and nake thema part of it.

CHAI RVAN BABCOCK: | think not.

HONORABLE LEVI BENTON:. No, you serve a
party.

HONORABLE TOM GRAY: If they're a party they
get the sensitive data.

CHAI RVAN BABCOCK: There was a case in San
Antoni o, Judge Peeples, | don't knowif it was in your
court, but it was just |ast week where Frost Bank was not
a party, but the restraining order froze an account in
Frost Bank, and obvi ously the account nunber had to be
identified for the bank even though they weren't parties.
| was peripherally involved in that case. Judge Bl and.

HONORABLE JANE BLAND: Wy don't we say
sonmething like "The court clerk rmust permt access to
sensitive data forns, one, by a party, an attorney of
record or their designee; two, by court order in which the
court finds that access to sensitive data forms is
necessary" -- "or finds that failure to provide access to

sensitive data forns woul d have a probabl e adverse affect
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upon the general public health or safety or the

admi ni stration of public office or the operation of
governnent or as necessary to facilitate service on a
nonparty."

CHAI RVAN BABCOCK: (kay. That captures a
bunch of concepts.

HONCRABLE JANE BLAND: "QOtherwi se the court
clerk nust not allow access to sensitive data fornmns,
except the court clerk may conpare information provided by
athird party to information in a sensitive data form and
confirmor negate that the third party's information
mat ches the information in the sensitive data."

CHAI RVAN BABCOCK: Justice Duncan, what's
your take on that?

HONCRABLE TRACY CHRI STOPHER:  You didn't
nean to | eave themout, did you?

HONORABLE JANE BLAND: No, | didn't mean to
| eave them out.

HONORABLE SARAH DUNCAN: At the risk of
soundi ng paranoid, like Richard earlier --

MR, MUNZI NGER: That's defamati on.

HONCRABLE SARAH DUNCAN: | don't nuch want
to give individual judges the discretion to release
sensitive data, and | don't think you can create a

standard by which sensitive data will be released in a
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uni form fashion around the state. That's why the
conmittee ultimately -- we had an exception in there in
one of the drafts, and that's why we ultinately decided
not to have an exception

HONORABLE TOM GRAY: Because one of the
first questions you run into is can a judge in Harris
County order that sensitive data formthat's in a clerk's
file in Dallas County be nmade available. And that --

HONORABLE JANE BLAND: Why would a judge in
Harris County want to do that?

HONORABLE TOM GRAY: Not my problem It's
the probl em of the person whose information is on the
sensitive data formthat's about to get done. That was
just one of the many problens that cones up with the
possibility of a judge ordering a sensitive data.

CHAI RVAN BABCOCK: Justice Bl and.

HONORABLE JANE BLAND: Ckay. Well, if we're
concerned about giving too nuch latitude to judges we
coul d make the standard by clear and convinci ng evi dence;
we can, you know, provide appellate renmedies |ike we do, |
think, with Rule 76a; we can do things to tighten up on a
judge's discretion. The question before us nowis do we
ever want to provide an exception to a nonparty who isn't
inthe list of government officials that are already

listed, a nonparty being able to seek access to a
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CHAI RVAN BABCOCK:  Buddy, then Andy.

MR LOWN No, | think that's the vote,
whet her we do want to nmake an exception and realizing that
we're giving away the rights that Richard says that he has
and his clients and we all have, or do we want to try to
have the bal ance that the comittee has, knowi ng we've
given up certain things.

CHAI RVAN BABCOCK: kay. Andy.

MR, HARWELL: | have sone concern fromthe
clerk's standpoint because right nowin nmy office our
records are open to the public, and now we are going to
ask the clerks to verify that soneone neets this criteria
before they're allowed to see the sensitive data form
What is -- what would the liability be on the clerk if we
nake a mistake? Since we're putting so nuch inportance
now on this data, | have a concern about verifying who
those people are and if they do actually have access to
the sensitive data form

CHAI RVAN BABCOCK:  Well, | don't know the
answer to that, but |I'mpretty sure we can't give you
imunity in a rule.

HONORABLE TOM GRAY: We tried that.

M5. WOLBRUECK: It was there one tine.

HONORABLE STEPHEN YELENCSKY: Chip, as a
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nedi a expert, don't we need to have sonme exception here or
don't we face some constitutional problen? | nean, we had
76a. You always had to have a court order -- | mean, you

al ways had to have a court order to seal sonething, right?
And then 76a changed it so that it was statutory and nuch

harder to do and any party could object to the sealing

t her eof .

In this schene at this point, unless you do
what Judge Bl and said, a nonparty, for exanple, a nenber
of the nedia, wouldn't even have standing to conplain; and
noreover, the list of reasons for releasing it may not go
far enough because paranoid Richard's exanple, which he

does convince ne on one point, is the nedia may say,

"Well, we're investigating and we need this for this
reason." So, Chip, the expert, is there a First Amendnent
i ssue?

CHAI RMAN BABCOCK: | think -- | think the

answer under the current state of the lawis a qualified
no, but there is one case in Texas that el evated opinions
and orders and judgnents of court to a state
constitutional level and said that there was an Article |
Section 8 right to that information; and if the U S.
Suprenme Court ever faced that decision they may well say
that there is a constitutional conmponent to that.

When you drop below that -- and that's why
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76a makes it w thout exception that orders and opinions
and judgments are always open, never sealed. Wen you go
bel ow that, though, and tal k about court records in terns
of the pleadings and everything, the rights of the public
and the press is a common |aw right of access. The
strength of that right varies fromcase to case. |In the
case that's been cited that the U S. Supreme Court in the
Ni xon vs. Times, at the tine | think, or Warner -- Tinme
Warner case, they weighed -- they bal anced conpeting
interests and did not rise it to a constitutional |evel.

You know, whether sonetinme |ater on they
m ght, who knows, but right now | think we're dealing with
-- for anything other than opinions, orders, and
judgrments, | think we're dealing with a conmon | aw ri ght
and not a constitutional right.

HONCRABLE STEPHEN YELENOSKY:  Thanks.

MR. LON The problemwth following 76a is
we're comng fromthe other way. 76a goes on the
proposition that everything is open and if you want to
close it, you've got to junp through hoops, you' ve got to
do this and that. In our situation we start with this
certain information is private and then the question of do
they have to junp through hoops to get it.

CHAI RVAN BABCOCK: Right. Richard.

MR, MUNZINGER: | just would agree with
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Buddy. | think it's a sinple philosophical vote al nost
for the commttee to determ ne whether the conmttee does

or doesn't want to nake an exception to subsection (b).

If the answer to that question is "no," we go on. |If the
answer to the question is "yes" then we're going to get
into a |ot of questions about notice, who gets the notice,
the tinming, the publication, the record, et cetera, et
cetera, et cetera, because obviously the people whose
information is being given away have a right to argue that
it shouldn't, et cetera, et cetera.

So we're going to get into another norass,
and | know | was the one that brought the nmorass up, but |
do think if we vote on whether we even want to get there
we may not ever get there.

CHAI RVAN BABCOCK: Yeah. Well, 1 think that
if we have an exception, Judge Bland has a tenplate to
deal with the exception

MR, MUNZI NGER: | agree.

CHAI RMAN BABCOCK: So | think it is
appropriate, unless sonebody el se wants to speak on the
i ssue of do we have an exception or don't we, and (b) as
witten has sone exceptions, so |I'mtalking about an
exception beyond what subparagraph (b) as witten has.

How many people are in favor of engrafting

an exception along the Iines that Justice Bl and suggested
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and that Richard advocates? How nany in favor of that
rai se your hand?

How nmany are opposed? By a vote of five to
ni ne, the nines are the opposed, so we won't get into the
norass, as you say.

So with that behind us, if we take the
current | anguage and change the wording slightly to say,
"The court or clerk nust allow access to the forns" -- add
the word "only" -- "to a party or an attorney of record"

-- add the words "or her designee in the cause in which
the sensitive data formis filed and court officials,
court personnel, or other governmental entities including
a Title IV-D agency and | aw enforcenent agenci es whose
duties require access to the sensitive data. However, a

court or court clerk nmust" -- instead of "may" nust
conpare information provided by a third party to
information in a sensitive data form and conform or
affirmatively negate that the third party's information
mat ches the information in the sensitive data form" Wth
those nodifications how nany people are in favor of
subpar agraph (b)?

HONORABLE SARAH DUNCAN: Can we di scuss your
"or their designee" addition?

CHAI RMAN BABCOCK: Yeah. You don't |ike

t hat ?
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HONORABLE SARAH DUNCAN:  No.

MR. HAM LTON: Judge Wormack was suggesting
sonet hing, "expressly negate" instead of "affirmatively
negate." He thinks that's not proper

HONORABLE STEPHEN YELENOSKY: |f we're going

to nake it a "nust," Bonnie, don't we need to put -- |

nmean, can sonmebody cone in with 50 pages and say "match

these" and if so, the clerk has got a "nmust," "nust by
when" ?

MS. WOLBRUECK: The clerk will determine it.

HONORABLE STEPHEN YELENOSKY: Well, then we
need to put that in there.

M5. WOLBRUECK: It doesn't say now that the
clerk can't determ ne what the "nust" neans.

CHAI RVAN BABCOCK: (Ckay. Let's take Sarah's
point. You think the "or her designee" is msplaced or
just is not a good idea?

HONORABLE SARAH DUNCAN: | think it's not a
good idea. The reason we linmted it to these people is
because these people are going to have the sensitive data
formto begin with, and the clerk's concern of being able
to definitively prove that the person who conmes in and
wants to | ook at the sensitive data formis, in fact, a

person who is entitled to ook at the sensitive data form

once you say "or their designee," all I've got to do is
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attorney of record saying, you

Duncan, ny designee, |ook at the

sensitive data form Thank you very much, attorney of

record."

I show Bonnie nmy driver's license. | am

i ndeed Sarah Duncan, but

| didn't have to be Sarah Duncan

because | could get a fake driver's license.

CHAI RVAN

identity.

BABCOCK: O steal Sarah Duncan's

HONORABLE SARAH DUNCAN:  And then -- if

anybody wants it, they can have it. And then we rel ease

the sensitive data to sonebody that was not entitled to

BABCOCK:  Ckay.

HONORABLE SARAH DUNCAN:  That's why | wasn't

BABCOCK:  Andy.

MR. HARWELL: Sarah brings up a good point.

get it.

CHAlI RVAN
for that.

CHAlI RVAN
You know, |ike on our m

litary discharge records, birth

and death records, the person that comes in has to be a

qualified applicant, has to be a famly nenber or an

attorney for.

CHAI RVAN BABCOCK: Ri ght.
MR. HARWELL: What would be wong -- | nean,
because if they lie and we don't have -- the clerk has
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said they were is truly -- we don't have any proof of
that. Wat would be wong -- and I think I nmentioned that
during our conference call, and | don't know how you go

about it, Bonnie, or Tom but having sone sort of an

application that you would have to fill out so we could
have a record of who that was, because | still feel that
this -- we're putting so nuch inportance on this sensitive

data form and you're asking the clerk to verify it. W
don't say, well, look we have this to show, and | don't
know. It seens like it could be a problem

CHAI RVAN BABCOCK: Justice Bl and.

HONORABLE JANE BLAND:  Well, | envision if
ny husband dies and there is a judgnment against himthat |
need to show or for himor in his favor, | need access to
an order that has everything in it including what's
referenced, cross-referenced in a sensitive data fornm and
I don't think this provision provides a way for sonebody
that's not the party or an attorney of record, but rather
a successor to a party, the associate that's working with
the attorney of record on the case, to get that form and
I just think that that's going to create probl ems because
the party or the attorney of record or both may not be
avai l abl e 10 years down the |line when you want to get a

copy of the judgnent or the order

D Loi s Jones, CSR
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CHAI RVMAN BABCOCK: The desi gnee | anguage
woul dn't hel p that, though.

HONCRABLE JANE BLAND: Well, | mean, at
| east there would be sone way for ne to get -- you know,
if I wanted, you know, soneone that was working with me to
be able to go get the form | could say, "l designate

so-and-so to go get the sensitive data form™

CHAI RVAN BABCOCK: | viewed the designee as
just a matter of convenience frankly. If |I'm busy, you
know, at the Suprene Court Advisory Committee, | can tell

you know, mny paral egal back in Houston, you know, fax her
a letter, go down and get what | need
HONORABLE JANE BLAND: Exactly. Exactly.
CHAI RVAN BABCOCK: But that's different from
what you're saying where tine has passed, the spouse is
dead, the attorney has noved to El Paso, can't be found,
and, you know, what am| to do.
HONCRABLE JANE BLAND: Well, ny view was if

| was the successor or the adm nistrator of the estate or

you know, | need sonme way for this rule to include
successors in interest, | guess, whether they be future
corporations that are -- that don't exist on the date of

the judgnent that take the judgnent as an asset or --
HONORABLE STEPHEN YELENCSKY: Descendents.

HONORABLE JANE BLAND: Descendents, yeah

D Loi s Jones, CSR
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heirs or whoever that woul d have standing to go have
access to the information. | ought to be able to bring ny
guardi anshi p papers or ny admnistratrix papers and get a
copy of this information.

HONORABLE STEPHEN YELENCSKY: O ot herw se
after 50 years there is nobody living who will be able to
get access to these things.

HONORABLE SARAH DUNCAN: | nean, all we're
tal ki ng about are these numbers. You're going to have
your husband's Social Security nunber, | would think, or
sonmet hing with your husband's Social Security nunber on
it, and if it's a successor in interest, they're going to
have the files of their predecessor. This is not 76a. W
are not tal king about --

HONORABLE JANE BLAND: | need a copy of the
order.

HONORABLE TRACY CHRI STOPHER: W th sensitive
dat a.

HONCRABLE JANE BLAND: And sonehow | need to
have a match to the order, with the order and whatever the
identifying information that is not included in the order
| need to be able to put those two together so | --

HONCRABLE SARAH DUNCAN:  Well, if you
al ready have the nunbers you can go to the clerk and get

themto confirm

D Loi s Jones, CSR
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HONCRABLE JANE BLAND: | can't execute a
j udgrment, though, presumably, w thout the judgment and the
sensitive data formtogether

PROFESSCR CARLSON: That's true.

CHAI RVAN BABCOCK: Lisa says we ought to
handl e that in the section we're witing on orders.

HONORABLE JANE BLAND: Ckay.

MS. HOBBS: Well, it sounds like it's an
order -- | may be wong. | mght be m sunderstandi ng you
but it sounds like you're not talking about needing to
know your husband's Social Security number. You're
needi ng the judgnent, the order, and you know, if we're
going to wite a separate section that tal ks about
sensitive data in orders we can have a section that talks
about access to those orders that contain sensitive data,
t 0o.

I mean, | think -- you raise a great point.
When you first raised it | thought you're right, | never
t hought about what happens when someone di es and they need
a copy of an order that has sensitive data in it.

CHAI RVAN BABCOCK: But | think it's broader
than that because there are all sorts of situations where
a party may not exist, either by death, nerger,
acqui sition, you know, whatever

HONORABLE JANE BLAND: Di ssol ution.

D Loi s Jones, CSR
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CHAI RVAN BABCOCK: Dissolution. So if we
said only to a party, its successors, or -- successors,
assi gnees, and survivors, sonething like that?

HONORABLE JANE BLAND: Now we're talking
about getting a corporate lawer in here to draft.

CHAI RVAN BABCOCK:  Yeah

HONORABLE JANE BLAND: But | think that, you
know, sonething like -- yeah, | thought --

HONORABLE STEPHEN YELENOSKY: | nean, there
are going to be situations in which you don't want an
heir, just saying heir, to have access to it where there
is a conflict between the two, and there are situations
where you do, but this group has voted that there is no
court discretion, so you're going to have to define it
very precisely.

HONORABLE JANE BLAND: What do you do about
a corporation? |If a corporation sues somebody on a sworn
account for failure to pay their Visa bill, and who are we
designating as the person that can go get this sensitive
data formand attach it to the judgnent?

CHAI RVAN BABCOCK: Well, | woul d assune |ike
Sarah says, that if it's the successor corporation, as the
| awyer you would conme in and say, "representing, you know,
the ABC Conpany as successor to the XYZ Company," and

presumably if you were the successor you woul d al ready

D Loi s Jones, CSR
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have that information because it would be in your file;
but if you needed it fromthe court for sone reason, you
could show your -- it's like a Rule 12 thing. | nean, you
show your authority for being able to do that. El aine.
PROFESSCR CARLSON:  So, Bonnie, if it's XYz
Cor poration, or Andy, and soneone shows up and says, "I'm
here for XYZ Corporation. | need the sensitive data
form" what do you do to verify they're XYZ Corporation?

M5. WOLBRUECK: And if they are a party to

PROFESSOR CARLSON:  Yes.

M5. WOLBRUECK: Probably just --

CHAI RVAN BABCOCK: | f they show up as ABC
successor to the XYZ Corporation

PROFESSOR CARLSON: O just XYZ to begin

MR. HARWELL: | can tell you if you go in
and start showing the clerk the successi on paperwork or
what ever, we're not going to be able to nmake heads or
tails of it.

PROFESSOR CARLSON: A reporter cones in and
says, "I work for XYZ Corporation."

"You show nme your driver's license." Okay.

M5. WOLBRUECK: Probably just off the top of

ny head what | would do is "Wite ne a request, sign your

D Loi s Jones, CSR
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nane to it," say --
MR. HARWELL: That's an application.
M5. WOLBRUECK: Yeah, and especially for
somebody that's not easily identifiable.

CHAI RVAN BABCOCK: Justice Gaul t ney.

HONORABLE DAVI D GAULTNEY: | think that
rai ses the question whether the agent is authorized, and
think I guess ny assunption in this (b), and maybe | was
m ssing the point, my assunption is it would include
sonmeone who is authorized by law to speak for a party,
because you were a guardi an or we have | ots of
aut hori zation | aws.

This problem of a party dying or sonmeone who
has the ability to do sonething is not unique to this
rule, and so we have procedures in the law for allow ng
aut hori zation. What you're referring to nowis an exanple
of that. How does she deternine that an agent wal king in
for a corporation has the authority to speak for the
corporation? And so | think perhaps we let the rest of
the law dealing with authority deal with that rather than
try to wite in.

HONORABLE STEPHEN YELENOSKY: Wy is there
such --

M5. WOLBRUECK: | can only make ny best

faith effort in identifying people. That's the best that

D Loi s Jones, CSR
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| can do is put forth a best faith.

CHAI RVAN BABCOCK: Judge Yel enosky.

HONCRABLE STEPHEN YELENOSKY: Justice
Duncan, why is there such concern about court discretion
here? W seal adoption records, and people cone in and
convince ne that they should have a right to get them or
have an internediary contact the parent. W nake those
decisions all the time, and because we have those
di scretions doesn't nean that it's, you know, w de open on
adoption records. People don't very often get those, and
| see this as parallel

I don't see why having court discretion --
which to me can cover these exceptions, and you're not
going to be able to imagine all the exceptions and wite
them preci sely, based on this conversation, so | don't
understand why there is a concern about court discretion

HONORABLE SARAH DUNCAN: It wasn't ny
concern initially. I'mtrying to renmenber.

HONORABLE TOM GRAY: |If we have a paranoid
Ri chard on the bench and he just decides, no, there is no
such thing as a sensitive data formin ny court or your
court.

HONCRABLE STEPHEN YELENOSKY: He's going to
be mandanused

HONORABLE TOM GRAY: Before he gets

D Loi s Jones, CSR
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mandanmused what's going to happen to all those sensitive
data forns?

HONCRABLE STEPHEN YELENOSKY: Well, if |
rel ease adoption records, cat's out of the bag. Sane
t hi ng.

HONCRABLE TOM GRAY: Wl --

MR LON Yeah, but we don't want to let two
cats out.

HONCRABLE TOM GRAY: Because then we will
have a bunch of cats.

HONORABLE STEPHEN YELENOSKY: You have to
have a rational reason for distinguishing one cat fromthe
ot her.

CHAI RVAN BABCOCK:  Ri chard.

MR, MUNZINGER: |'m | ooking at 14.4, which
says, "A court may inpose appropriate sanctions for a
party's violation of this rule.” Now, | presune the way
it's witten it would apply to parties to litigation

PROFESSOR CARLSON:  Apply to what ?

MR, MUNZI NGER:  Pardon ne?

PROFESSOR CARLSON: | didn't hear that |ast
sent ence.

MR. MUNZINGER: | assune the way the rule is
witten, the sanctions portion of the rule, that it would

only apply to parties to litigation so that it would be

D Loi s Jones, CSR
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the sanction powers of a district court, for exanple, or a
court to sanction parties for m sconduct, but at the same
time we've crafted a rule now -- and this isn't part of ny
paranoia. |'mjust looking at a rule that |I'm bound by
now t hat says nobody nay get this, and we've cone up with
a problem You've got a corporation that has been

di ssol ved and for whatever reason it doesn't have
particular information, although a partnership, a
partnership is dissolved, but it had an account with
Merrill Lynch three years ago and no one knew about it.

I've had situations where people die and
here conmes the husband and he says, "My god, ny wfe
didn't trust ne, and she kept a savings account at Bank X
My son told me that."

"Do you have the number?"

"No, | don't know anything about it." So
now here is some noney | aying over there in the bank that
belongs to M. Smith. He's poor and needs it, but the
rul e says he can't get that dad-gum bank account numnber
because he isn't the person that's listed on the form and
we don't have an exception that allows himto get it.

HONORABLE SARAH DUNCAN: Wy is that bank
account nunber in a sensitive data fornf

MR. MUNZINGER: | couldn't hear your

question.

D Loi s Jones, CSR
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HONORABLE SARAH DUNCAN: Wiy is that bank

account nunber in a sensitive data formto begin with?

MR, MUNZINGER Well, it's sensitive data.
It's a matter of the public record. | don't know the
answer to that question. It was part of a |lawsuit between
he and the bank. |It's sonething -- or she and the bank

It's sonmething that the wi dow or whoever does not have
ordinary access to. You often assune that people wll
have access to this information. You may be right and you
nmay be wong. M only point is, is that we have witten a
rule that says only a party has access. Sonmeone here has
come up with a problem does a successor in interest or a
privy qualify as party? |If they do, it's not witten in
the rule.

Over here, we've got a sanctions rule that
says you can puni sh people for violating this. I'ma
clerk, do | give this to M. Minzinger who says it was his
wi dow? Am | going to get in trouble? This gentlenan just
asked a question, "Do | have imunity for this," and the
answer was that we can't answer that question.

CHAI RVAN BABCOCK: O we can't grant it.

MR. MUNZINGER: It may be that party needs
to be defined in sone way to envision subsequent requests
for valid information. | agree with whoever it was that

said you can't figure out all the pernmutations of fact

D Loi s Jones, CSR
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situations that are going to arise in the future over this
rule, but I have had it in my practice where famly
nenbers suddenly di scover a bank account. Hell, every
year the conptroller publishes a list of bank accounts by
the thousands that noney is going to the state if people
don't come and claimit.

CHAI RVAN BABCOCK: Justice Gaul t ney.

HONORABLE DAVI D GAULTNEY: That's why |
woul d urge that we not try to wite all of the | aw of
authority into this rule, that we have it as-is and then
i f someone can show that they have the authority to speak
for a party --

CHAI RVAN BABCOCK: (kay. Let's try to vote
onit. And, Sarah, I'll take out the "or her designee,"
which | viewed as nore of a rule of conveni ence than
anyt hi ng substantive and does not address Justice Bland's
i ssue, so --

HONORABLE JANE BLAND: Well, | have issues
with both. | think there ought to be sone nmechani sm for
getting a formwhere the party and the | awer are out of
town, and also | have concern about what happens when the
party transnodifies into something el se.

CHAI RVAN BABCOCK: (Ckay. So the two issues
that are going to be unresolved --

HONORABLE JANE BLAND: | have this

D Loi s Jones, CSR
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ni ne-year-old who |ikes all those characters that --
sorry.

CHAI RVAN BABCOCK: There's going to be two
i ssues unresolved in the rule we're voting on. One issue
is going to be the successor issue, and the other issue is
going to be what |I've now dubbed the rul e of convenience,
when we're out of town and we need to authorize a designee
to go down and get this, but we will change "The court or
court clerk nust allow' and then put word "only" after
“forns."

And then in the bottomline of the first
page, or "However, a court or court clerk must" and then
we' |l nmake the judge that -- we'll nmmke the change that
Judge Wonack suggested on "expressly negate" rather than
"affirmatively negate,” and let's vote on that rule. |If
you feel strongly enough about the successor or rule of
conveni ence then you vote against it.

So everybody in favor of the rule with the
amendnments that | just suggested raise your hand.

Al'l against? All right. That passes by a
vote of 11 to 5, the Chair not voting.

MR. HAM LTON: Can | ask a question about
this rule?

CHAI RVAN BABCOCK:  Yeah, Carl

MR HAMLTON. It says "limt access to the

D Loi s Jones, CSR
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fornms." Over on the definition of renpte access, that
i ncl udes copyi ng, but do we envision that 14.3 does not
i nclude copying of the sensitive data forms, just |ooking
at it?

CHAI RVAN BABCOCK: We've anended that to say
"must all ow access. "

MR. HAM LTON: But does access nean you can
copy it, or can you just look at it?

MR LON Odinarily the clerk will let you
copy anything you can |look it.

CHAI RVAN BABCOCK: What do the drafters fee
about that? | would think you would be able to copy it.

M5. WOLBRUECK: Yes.

MR. HAM LTON: See, over on the definition
of renote access it defines that as copying, but --

CHAI RVAN BABCOCK:  Yeah

HONCRABLE TOM GRAY: Well, see, | had a
proposal to add that -- it would now be noot -- that every
copy of the sensitive data form made by the clerk nust be
on pink paper, but I'mnot going to propose that any
| onger.

CHAI RVAN BABCOCK: Okay. Well, there is
case law, Carl, that says when you allow access under the
common law right, that it's -- that the right you have is

to inspect and copy.

D Loi s Jones, CSR
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MR. LON And copy.

CHAI RVAN BABCOCK:  Now, you know, | don't
know if that's helpful or not. Justice Duncan

HONORABLE SARAH DUNCAN: | think when we
changed "limt" in the first sentence of 14.3(b) to
"allow' we created an anbiguity that | think Judge Bl and
resol ved by adding in the last line on the page after

"sensitive data," "otherwi se a court -- the court and
court clerk nust not allow access to the sensitive data
forns, except nust conpare information."

You see what | nean? Wen we use -- when
"limt" was used, it both created a class of people who
can | ook at that sensitive data formand limted it to
that cl ass.

CHAI RVAN BABCOCK: Don't we fix that problem
by adding the word "only"?

HONORABLE SARAH DUNCAN:  No.

HONCRABLE STEPHEN YELENOSKY: Al l ow only.
Sanme as limt.

CHAI RVAN BABCOCK: Al low only. Justice
Bl and.

HONORABLE JANE BLAND: Only is one of those
words that is really inherently ambi guous where you put it

in the sentence. It can nmean only those people, it can

nean only those people and no others, which is | think

D Loi s Jones, CSR
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what we're trying to nake it nean here.

HONORABLE STEPHEN YELENOSKY: [t can nean
only allow, but not sone other word.

HONORABLE JANE BLAND: Yeah. Exactly.
Al | ow.

HONORABLE STEPHEN YELENOSKY: |t can nodify
the verb or it can nodify the --

HONORABLE SARAH DUNCAN:. | agree. | think
what we've said here --

HONORABLE JANE BLAND: | think Justice
Duncan is right and we shoul d take "only" out and say nmnust
permit access to this group of people, nust not permt
access to others except to confirmor deny, or negate, |'m
sorry.

HONORABLE SARAH DUNCAN: The way it reads
right nowif I'ma clerk is | have to give this class of
peopl e access.

HONCRABLE STEPHEN YELENOSKY: That's right.

HONORABLE SARAH DUNCAN: It doesn't say
anyt hi ng about who | nmmy give access to or may not. It
just says | have to give access to these people.

HONORABLE TRACY CHRI STOPHER: Put it up in
(a).

MR. LON Sarah, what if you put "and none

other,"” no other, allow access to these and none ot her?

D Loi s Jones, CSR
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HONORABLE SARAH DUNCAN: Then it ought to
say "may."

HONORABLE TRACY CHRI STOPHER  Put it in (a).

HONORABLE STEPHEN YELENOSKY: Put it in (a)
and say "except for what's in (b)."

HONORABLE TRACY CHRI STOPHER: They have to
keep them separate and no one is all owed access except
this bel ow.

CHAI RVAN BABCOCK: So how woul d you do t hat,
Tracy?

HONCRABLE TRACY CHRI STOPHER: Well, | would
just say whatever our change is to (a), we have to keep --
they have to secure them and "The court or court clerk
must not all ow access" -- "must not allow public access to
the sensitive data forns except as outlined in 14.3(b)
bel ow. "

CHAI RVAN BABCOCK: Everybody agree with
t hat ?

MR HARVELL: Chi p?

CHAI RVMAN BABCOCK:  Yeah, Andy.

MR. HARWELL: | hate to keep coming back to
this, but if you' re going to sanction, 14.4, sanctions,
"Court may inpose appropriate sanctions for a party's
violation of this rule," is the party the clerk or the

party of the person that's asking for the information, and
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| think that's where it -- | think it becones inportant to
have some type of docunentation as to who that person was
that came in.

HONORABLE SARAH DUNCAN:  You want a | og.
You want a | og of who you've given access to.

CHAI RVAN BABCOCK: (kay. Hang on. Let's
tal k about whether we're going to --

MR. HARWELL: Sonething.

CHAI RVAN BABCOCK: Let's tal k about 14.2(a).
I s everybody okay with the court or the clerk not allow ng
access to a sensitive data form except as set out in Rule
14.3(b)? Does that |anguage solve the problemthat we're
worried about ?

HONORABLE TRACY CHRI STOPHER: It's nore
affirmative.

CHAI RVAN BABCCCK: Excuse me?

HONORABLE TRACY CHRI STOPHER: |'m j ust
nuttering.

M5. HOBBS: It solves the problem | nean,
structurally the reason why it's drafted this way is (a)
i s about storage of the docunent and (b) is about access
of the document, so that's why | would just defer -- |
nean, the way Judge Bl and and Judge Duncan said it, it
made it kind of keep with the current structure of the

rule, is the only reason
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CHAI RVAN BABCOCK: (Ckay. So you put that
down in 14.3(b)? You could still put the same sentence
down there

HONORABLE TRACY CHRI STOPHER: It's nore
inmportant to put it's not available to anybody first. It
shouldn't be at the end of the exception

M5. HOBBS: Right.

HONORABLE TRACY CHRI STOPHER: It shoul d be
first with the exception bel ow

HONORABLE STEPHEN YELENOSKY: Add an (a)(2).

M5. HOBBS: | would put it in the first
sentence of (b). It just needs to be reworked. It just
needs to be the first sentence of (b) needs to be no
access. The second seens to say these people can have
access, and the third sentence say "and the clerk can
conpare. "

CHAI RVAN BABCOCK: Ckay. We know what we
want to do, so, Lisa, just --

HONORABLE TRACY CHRI STOPHER: Move on.

CHAI RVAN BABCOCK: -- get with whoever you
need to get with, and we'll do that.
Al right. Let's move on to (c). "The

court or court clerk has no obligation to review a case
record for sensitive data." That, | assume, was at Andy

and Bonnie's --

D Loi s Jones, CSR
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HONORABLE TOM LAWRENCE: That's the only
part | do IliKke.

CHAI RMAN BABCOCK: Surely this is not
controversial, or is it? Probably is? Anybody got any
conpl ai nt about this?

MR, HAM LTON:  Shoul dn't that be under 14.2?
Because it sounds like it's they don't have a duty to
review it to conpare anything.

PROFESSOR CARLSON: Ch, you're right, Carl.

CHAI RVAN BABCOCK:  Yeah. Yeah

HONORABLE TOM GRAY: Well, we just put it
where it was based upon the captions, and based upon the
captions both then and nowit still has to do with the
duty of the court and the court clerk

CHAI RVAN BABCOCK: Yeah. What Carl's point
is, that they do have a duty under 14.3(b) and we don't
want to be confusing -- we don't want to give sonebody
sonmething in 14.3(b) and then take it away in 14.3(c).

HONORABLE SARAH DUNCAN: Can we just add
"except as provided in 14.3(b)"?

CHAI RMAN BABCOCK:  Yeah. | think that
solves it.

HONORABLE SARAH DUNCAN:  "Court and court
clerk have" --

CHAI RMAN BABCOCK: Good catch, Carl

D Loi s Jones, CSR
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Anyt hi ng el se?

HONORABLE TOM GRAY: I'mstill trying to
under stand what you-all are working on

CHAI RVAN BABCOCK: 14.3(c) says, "The court
or court clerk has no obligation to review a case record
for sensitive data."

HONORABLE TOM GRAY: That's right. That's
because you-all didn't go with ny definition of case
record.

CHAI RVAN BABCOCK: "Except as provided in
14.3(b)." Any nore discussion on that?

Ckay. Let's go to 14.4, sanctions. "A
court may inpose appropriate sanctions for a party's
violation of this rule." Yeah, Richard.

MR. MUNZI NGER: Just again, the -- in all ny
life | don't recall ever having had to read these Rul es of
Judi cial Admi nistration in connection with a particul ar
case. Sonmehow or another the Rules of G vil Procedure
need to be anmended to alert practitioners to the
provisions of these rules. If | file a notion for sumary
judgnment and | have an answer to an interrogatory that
includes this information and | attach it or if | take it
out of a deposition and stick it in here, now I'm subject
to sanctions for having violated this rule. W need to

alert practitioners to this problem
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Li ke El ai ne's situation about the
i njuunction, that's going to obviously have to be nmodified
if an injunction is to contain this information. Sonehow
or another we need to warn people that these rul es have
changed on them

MR LOWN A lot of the court rule books
don't even contain administrative rules.

CHAI RVAN BABCOCK:  Yeah. | think that -- |
think Lisa and Justice Hecht had told ne that the Court is
nore than a little sensitized to the fact that this rule
is going to inpact the Rules of Civil Procedure, and
think we're going to maybe offline work on that, but |
think that's a point. Justice Duncan and then Justice
G ay.

HONORABLE SARAH DUNCAN: | think "person"
needs to be used instead of "party."

CHAI RVMAN BABCOCK: "For a person's violation
of this rule"? Judge Law ence.

HONCRABLE TOM LAVWRENCE: What woul d be the
sanction in a crimnal case?

CHAI RVAN BABCOCK: Go directly to jail, do
not pass go.

HONCRABLE TRACY CHRI STOPHER: Yeah. |I'm
pretty sure we can't sanction them can we?

MR LON Well, "person" could include -- |

D Loi s Jones, CSR
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anybody, and really sanctions can be inposed only agai nst
a party or an attorney.

HONORABLE STEPHEN YELENOSKY: How coul d you
go beyond a party?

HONORABLE TOM LAWRENCE:  You woul dn't have
jurisdiction over them

HONORABLE STEPHEN YELENOSKY: | can't
sanction him

CHAI RVAN BABCOCK: Judge Lawr ence, does the
j udge have discretion to sanction a prosecutor who does
somet hi ng bad?

HONORABLE TOM LAWRENCE: Wl |, there is
contenpt of court, but, Judge Wmack, | don't know what
el se.

HONORABLE PAUL WOVACK: | don't know what
sanction -- what's the authority for sanctions in a civi
case other than --

CHAI RVAN BABCOCK: Well, there's a rule and
there's a statute and --

MS. HOBBS: And inherent.

CHAI RVAN BABCOCK:  And i nherent power.

HONORABLE PAUL WOMACK: | don't know any of
the first two for criminal cases, either one.

HONORABLE TOM LAWRENCE: | don't know if

D Loi s Jones, CSR
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contenpt of court is really going to fly in sonething |ike
t hi s.

CHAI RVAN BABCOCK: Well, it says "may" and
it says "appropriate,” so if in a particular setting there
is no appropriate sanction then | assume the judge
woul dn't apply them but Justice Duncan

HONORABLE SARAH DUNCAN:  Yeah, | don't want
to discount here inherent power. | nean, | don't --

MR LOW Right.

HONORABLE SARAH DUNCAN: | don't think
have to have jurisdiction to enter a judgnment agai nst
soneone to sanction them and if -- and we have one
particul ar assistant district attorney in our district who
| can easily see creating a problemw th one of these, and
I would certainly research it to determn ne whether
thought | had inherent power to fine her, but if | thought
| did have inherent power to do it, | would do it and | et
Judge Wormack and his friends figure out whether | did it
appropriately or not, but don't discount inherent power.

HONORABLE STEPHEN YELENOSKY:  You think you
could sanction a district clerk for violating the Rules of
Judicial Administration? |It's not violating ny order

HONCRABLE TOM LAWRENCE: Well, the Judicia
Conduct Conmi ssion coul d.

HONORABLE SARAH DUNCAN: | don't know if |

D Loi s Jones, CSR
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could, but I would like to have the rule to be flexible
enough to let ne go research it and figure it out.

CHAI RVMAN BABCOCK: O course, if you have
i nherent power you don't need a rule. Right?

MR. WATSON: Andy, you are on thin ice.

MR HARWELL: | know it.

HONORABLE SARAH DUNCAN: It's better if it's
fl exi bl e enough to accomodate --

CHAI RVMAN BABCOCK: I f you want to have a
rule, you want it flexible enough to include inherent
power. Yeah, Justice Gay.

HONCRABLE TOM GRAY: There was sone
di scussion in the subconmi ttee of whether or not we wanted
to expressly include the sanctions rule at all or leave it
to the nore general discussion; and then after we had that
di scussion and voted to include it, | was doing sone other
research on Rule 166a(i); and that predated ny tenure on
the committee, but | noted that in the coment to that
rule is where they did the sanctions | anguage; and it just
says down at the end of the coment "a notion under
par agr aph subsection (i) is subject to sanctions provided
by existing law' and then it does -- because it is a civi
rule identifies the statute and the rule. But whether
it's up there or not doesn't matter to ne, but we did fee

that it was inportant to have sonethi ng about sanctions.
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CHAI RVAN BABCOCK: There are probably only
four or five people in this roomthat renenber that debate
that spanned nonths, but there was a group of people on
this coomittee that very much wanted sanctions put in al
the rules, and there was a bi g phil osophical debate about,
wel |, ook, you' ve got specific sanctions rules, you' ve
got inherent authority, you've got contenpt. There are
all sorts of ways for judges to get nad at people if they
want to, and it's a bad idea to put themin the rules, and
that comment was a conprom se between those two conpeting
positions so it didn't goin the rule, but it did go in
the comment. Carl.

HONORABLE SARAH DUNCAN. That's not --

CHAI RVAN BABCOCK:  No?

HONORABLE SARAH DUNCAN: It was in the rule
we sent to the Court. It wasn't in the rule that came out
of the Court. That's the Court's rule.

CHAI RVAN BABCOCK: That was Justice Baker
bei ng sensitive to the committee's thought process on
that. It's a conpronise the Court nade

HONORABLE SARAH DUNCAN: Ri ght.

MR HAM LTON: But at |east the 166a coment
identifies the sanction rules or sections. This doesn't
tell you anything. |If you're going to be subject to sone

ki nd of a penal sanction | think we're entitled to know
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what that's going to be

HONORABLE TOM LAWRENCE: Yeah, that's mny
problem As | read this, | don't know what an appropriate
sanction is.

CHAI RVAN BABCOCK: Yeah. Well, okay. Yeah
Judge Chri stopher.

HONORABLE TRACY CHRI STOPHER: Wl l, woul dn't
it really be better to instead of saying "an appropriate
sanction"” would be to order the redaction of the
nonconforming court record and, you know, a sensitive
data -- require the sensitive data formto be filed? |
mean, you can't take the cart -- you know, whatever that
ol d saying is.

HONORABLE STEPHEN YELENOSKY: Can't unring
the bell?

HONORABLE TRACY CHRI STOPHER: Yeah, you
can't unring the bell.

HONCRABLE STEPHEN YELENCSKY: O unring the
cart, | don't know.

CHAI RVAN BABCOCK:  You can't take the bel
off the cow pulling the cart.

HONORABLE TRACY CHRI STOPHER: That woul d be
an appropriate sanction. |If a district attorney filed an
indictment that had a financial number in it instead of

hal f the nunber or sonething, the appropriate sanction
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filing of a sensitive data form

CHAI RMVAN BABCOCK: Justice Duncan

HONORABLE TRACY CHRI STOPHER: | nean, what
are you going to do with sonething that doesn't comply?

HONORABLE SARAH DUNCAN: But what do you do
when you have sonebody |ike Mke was tal king about in this
case that he had where the intent is to harmthe opposing
side, whether it's in a crimnal case or a civil case, and
what do you do with a repeat violator who certainly knows
at this point the substance of the rule and chooses to
violate it?

HONORABLE STEPHEN YELENOSKY: That person
could al so, though, just distribute the information. |
nean, as a party they're going to have it, right?

HONCRABLE TRACY CHRI STOPHER: R ght.

HONORABLE STEPHEN YELENOSKY: | nean, this
rule doesn't control that.

HONORABLE TRACY CHRI STOPHER: Put it on the
i nternet.

HONORABLE SARAH DUNCAN: No, and that's
anot her instance of -- we as a subconmittee kept having to
tell ourselves and nake sure everybody el se knows there is
a defined linmt to what we can do in this rule, and we

simply can't control what people do outside of court

D Loi s Jones, CSR
(512) 751-2618

13307



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

records, but we're naking an effort to protect the
information that's in the records that we can control
which is a very small anount of the information in the
wor | d.

CHAI RVAN BABCOCK: | think there are a | ot
of conpeting interests. On the one side, well, wait a
m nute, we need to know what we can get sanctioned for
you know, and therefore we ought to expand the rule. On
the other side, well, we've got all sorts of power anyway,
we don't need a rule. But this really cuts a nice bal ance
bet ween the two conpeting positions, and it does put you
on notice that, hey, if you go willly-nilly and start
screwing around with this thing, you mght be subject to
some probl ens.

On the other hand, it does say only
"appropriate,” and so if the power of the court is found
by somebody not to exist then it's not appropriate and
it's not going to stand. But | think there are a ot nore
important things to talk about here in this rule, so
suggest we leave it as it is and nove al ong. Buddy.

MR. LOW Appropriate would nean under the
l aw and the facts.

CHAI RVAN BABCOCK: Ri ght .

MR. LON And so how el se can you put it?

CHAl RVAN BABCOCK: Yeah. Yeah. | nean, we
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could spend a lot of time witing nore, putting nore into
it, but -- or with a flick of a pen we could delete it,
but I think it's best to keep it where it is, but let's
vote on this. How nany people want to keep 14.4 as
witten? Raise your hand.

How nmany opposed? Close vote, nine in
favor, eight against, Chair not voting, so we'll keep it.

Let's go to Rule 15.

HONORABLE TOM GRAY: Chip, there is actually
two ot her provisions that we need to tal k about in
connection with Rule 14, if we may --

CHAI RVAN BABCOCK:  Sure.

HONORABLE TOM GRAY: -- that you won't see
in your draft. One was a -- or they're both
afterthoughts, if you will, of the current drafts and so

they were not in what we presented. The first one has to
do with somet hing that Andy has brought up several tinmes
and was the reason really that | thought it might be worth
including, and it would be a provision of one sentence
that reads as follows: "The court clerk nmay obtain and
maintain a record of each person or entity to obtain a
copy of or access to the sensitive data form' or "to whom
that copy of or access to sensitive data formis

provi ded. "

CHAI RVAN BABCOCK: Coul d you read that
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agai n?

HONORABLE TOM GRAY: "The court clerk may
obtain and maintain a record of each person or entity to
whom a copy of or access to the sensitive data formis
provi ded. "

HONORABLE SARAH DUNCAN: "O'" needs to be an

and.
MR LON Wuldn't you nake a record,
because if there's not already one how are you going to
obtain it?
HONCRABLE DAVI D GAULTNEY:  You meke
aut hori zati on.
CHAI RMVAN BABCOCK:  You want to read it one
nore time, Ton®
HONORABLE TOM GRAY: "The court clerk may
obtain and maintain a record of each person to whom a copy
of" -- it could read "a person or entity to whom a copy of
and access to the sensitive data formis provided." |
woul d have thought "or access to."
HONORABLE SARAH DUNCAN:. "Access or copy."
HONORABLE TOM GRAY: "Copy of or access to
the sensitive data formis provided." And basically the
concept is nothing nore than allowing the clerk to

mai ntain the | og of who has obtained copies or access to

the sensitive data form basically for their own
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protection if they feel like they need it.

CHAI RVAN BABCOCK: Okay. Wbuldn't they have
i nherent authority to do that anyway?

MR HAMLTON: | was going to say, why do we
need a rule for that?

HONORABLE TOM GRAY: Well, what it actually
is, followi ng up on what Andy was tal ki ng about, this
application process, if sonmebody cones in and they don't
want to do anything other than show their ID, | nean, does
the clerk have the authority at that point to take
possession of their ID and nake a copy of it and naintain
it? And I'mnot sure that that's all that clear. |
woul dn't have thought that a clerk would have felt
confortabl e doing that wthout sone express authorization.
If everybody thinks it's clear I'Il --

MR. HARWELL: That's where the application
concept --

HONORABLE TOM GRAY: It nay be sone type of
application process, and you could Xerox whatever |ID they
provi ded.

MR. HARWELL: | nean, |'mjust one clerk
Bonni e and Tom may - -

CHAI RVAN BABCOCK: Tom had his hand up.
Maybe he had sone thought on this.

HONORABLE TOM LAWRENCE: | f soneone refuses
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-- oh, I"msorry, go ahead.

CHAI RVAN BABCOCK: W have two Tons here.

HONCRABLE TOM LAVWRENCE: Go ahead.

MR. WLDER  \Wich Tom do you want?

CHAIl RMVAN BABCOCK: Clerk Tom The -- we
believe that we have this power now because | use it, but
in this instance because it's a new type docunent, right
now today -- and, of course, | have counseled with ny
judges on this to be sure they're happy with it -- we
require what's called a blue card for access to a file.
That's under the statute, and Bonnie could probably quote
it quicker than |, that we're supposed to mmintain care
custody, control and security of the records, and that's
pretty nuch what we operate under; however, it m ght not
be a bad idea to put this in here just because it's a new
ki nd of thing that we haven't done before.

CHAI RVAN BABCOCK: Judge Law ence.

HONORABLE TOM LAWRENCE: Well, if soneone
refuses to fill anything out or give you the information,
are you going to not give themthe data forn®

MR. HARWELL: That's what we do currently on
birth and death records and nilitary di scharge. You rnust
fill out the application, and by giving them an
application formyou can say in there that there are

sanctions for sonmeone who violates this rule or sonething
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CHAI RMAN BABCOCK: M ke, do have you a
t hought about this?

MR. COFFEY: Well, if you're going to
collect nmy driver's license or if |I give you nmy Pl |icense
as proof of who | am does that becone sensitive data? |
mean, it's got a government-issued |ID nunber that | carry
around. | nean, it's just a thought, if you're going to
start collecting --

HONORABLE STEPHEN YELENOSKY: Then you want
to have your ID to prove who you are and you can't get it
back.

HONCRABLE SARAH DUNCAN: It's not a case
record.

MR. COFFEY: So that's going to be open?

PROFESSOR CARLSON:  It's a | ong wormthat
doesn't turn.

MR. HARWELL: It's just on a formwhich is
out of public --

HONORABLE SARAH DUNCAN:  Yeah.

MR. COFFEY: |If the party can access
records, | can get their ID, | can ask for a copy of the
peopl e that accessed the sensitive data and get their
data. So you report a --

CHAI RVAN BABCOCK: (Ckay. What other little
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surprise do you have for us?

HONCRABLE TOM GRAY: That one | didn't think
was going to be controversi al

CHAI RVMAN BABCOCK: Nothing will fail to be
controversi al

HONORABLE TOM GRAY: And the next one has
several sentences involved, so it could really be a
probl em

CHAI RVAN BABCOCK: \What's the next one?

HONORABLE TOM GRAY: "The sensitive data
formshall not be included in the clerk's record. The
sensitive data formmy be provided to the appellate court
only upon specific witten order fromthe appellate court.
If the appellate court orders a copy of the sensitive data
formto be filed with the appellate court, the sensitive
data form nust be nmintai ned separately for the renmi nder
of the appellate court's file."

HONORABLE SARAH DUNCAN: G eat.

CHAI RVAN BABCOCK: kay. What's everybody
t hi nk about that?

HONORABLE SARAH DUNCAN: | think it's great.

HONORABLE JANE BLAND: | thought we decided
that it was a case record that would just be kept
separately from ot her things.

HONORABLE TOM GRAY: This is when it goes up

D Loi s Jones, CSR
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on appeal

HONORABLE JANE BLAND: Didn't you say that
was not a case record?

HONCRABLE TOM GRAY: | don't want this
sensitive data format the appellate court.

HONORABLE JANE BLAND: Tom what was your
first sentence? Wasn't it that it was not a case record?

MS. WOLBRUECK: Li ke exhibits.

HONCRABLE TOM GRAY: | know, it's like
original exhibits. 1 don't want them It says, "The
sensitive data formshall not be included in the clerk's
record.”

HONCRABLE STEPHEN YELENCSKY: dCerk's
record, what's the clerk's record?

HONORABLE SARAH DUNCAN: On appeal

HONORABLE JANE BLAND: | don't see how you
can take out a record of the clerk fromthe clerk's
record

CHAI RVMAN BABCOCK: That's a conundrumthere.

HONORABLE TRACY CHRI STOPHER: | f the order
references the sensitive data formand you're revi ewi ng
that order, you don't have a sensitive data fornf

HONORABLE TOM GRAY: | bet you 999 tines out
of a thousand | won't need it.

HONORABLE SARAH DUNCAN:  And 999 tines out
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of a thousand we don't get the conplete record anyway.

HONORABLE LEVI BENTON: They don't get the
record anyway.

HONCRABLE SARAH DUNCAN:  We're not Federa
court.

CHAI RVAN BABCOCK: Judge Bl and.

HONORABLE JANE BLAND: |If they want to
designate part of the record and only send part of the
record to the court of appeals -- by they | nean the
parties on appeal want to designate part of the record and
send it up on appeal, that's fine, but we should -- if
they want the whole record, they should be able to send
the whole record including the sensitive data formup to
the appell ate court.

HONORABLE TOM GRAY: | respectfully
di sagr ee.

CHAI RVAN BABCOCK: (kay. Lisa.

M5. HOBBS: | think I'mgoing to speak on
behal f of the Supreme Court clerk and hope he doesn't hate
me later, but he said to ne that he did not want sensitive
data sheets in the record because he's hoping one day to
just get an electronic version of the record fromthe
trial court and then he can i mmedi ately put that online,
and he doesn't want to have to flip through the record and

see what infornmation is sensitive or not. | nean, |'m
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just expressing his view

CHAI RVMAN BABCOCK: Judge Peepl es.

HONCRABLE TRACY CHRI STOPHER: Making all the
district and county clerks do their work.

HONORABLE JANE BLAND: | know.

HONCRABLE TRACY CHRI STOPHER  Gol | y.

HONORABLE DAVI D PEEPLES: Wy not let the
court of appeals ask for it if it needs it?

MS. HOBBS: That's the rule.

HONCRABLE STEPHEN YELENOSKY: That's what he
sai d.

CHAI RVAN BABCOCK: Justice Bl and.

HONORABLE JANE BLAND: | think there is a
problemw th carving out a piece of a record.

HONORABLE TOM GRAY: But it's already in a
di fferent place.

HONORABLE JANE BLAND: No, it may or nay not
be in a different physical location, and presumably if it
was in an electronic formit would be filed in such a way
that the electronic form there would only be certain
access to it, whether by passcode or however you want to
doit. But to say that, you know, we're going to keep a
pi ece of the record sonewhere el se because the appellate
court clerk and the Texas Supreme Court clerk don't want

to have to handle the record to ne nakes absolutely no
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sense.

HONORABLE TOM GRAY: We've got the sane rule
right nowwith regard to original exhibits.

M5. HOBBS: Don't they charge like a dollar
a page to create the record?

HONORABLE SARAH DUNCAN:  Yeah, and we now
have authority to sanction people for including too nuch
of the record.

MR. WATSON: The rule explicitly carves out
trial briefs or briefs in support of notion for summary
judgrment. | nean, we do it all the tinme. | nean, does
anybody el se share that concern?

HONORABLE LEVI BENTON: | didn't hear the
first part of what you said.

MR. WATSON: The rules explicitly carve out
other things such as trial briefs are not to go up, briefs
in support of motions for sunmary judgnent are not to go
up. This is nothing new. | can't believe anybody el se
shares the concern.

CHAI RVAN BABCOCK: Wl l, but -- Judge Bl and.

HONORABLE JANE BLAND: The parties can
designate the record on appeal if they want to, but
ot herwi se why wouldn't we send up the record, which would
i nclude anything in the record?

CHAI RMAN BABCOCK: Justice Duncan
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HONORABLE SARAH DUNCAN: | will speak on
behal f of Justice Hecht since he's not here, because this
is usually his pitch. Because of storage problens. W
simply don't have roomto store all of these pieces of
paper, and that's why we want only the record that we need
to decide the appeal. Now, a sensitive data formis only
one pi ece of paper.

HONORABLE TRACY CHRI STOPHER: Exactly.

HONORABLE SARAH DUNCAN:  So | don't -- |
don't think our clerk will necessarily appreciate the
responsi bility of making sure that he has gotten all of
the sensitive data forns out of the record and put themin
the safe, but he will do that if he's required to do that,
but what I"'mtrying to figure out is, Tom what is that
one case in a hundred --

HONORABLE TOM GRAY: When we woul d ever --

HONORABLE SARAH DUNCAN: -- in which you're
ever going to need any of this information? | nmean, | can
deci de a custody case wi thout knowi ng the Social Security
nunbers of the children. | can decide a bank fraud case
wi t hout knowi ng the bank account nunber.

HONCRABLE TOM GRAY: It's the one where the
attorney gets sanctioned for doing sonething with the
sensitive data.

HONORABLE SARAH DUNCAN. | don't understand
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why - -

HONCRABLE TOM GRAY: | don't think we would
ever need it.

HONORABLE SARAH DUNCAN: | f the appellate
court needs the sensitive data form they can get it. |
don't even think we need a rule to say we can get it. |
think we can get it under the existing appellate rules,
but I think it's a good idea to say it doesn't
automatically go up because that does put a burden on the
clerks to pull it out and keep it secure.

CHAI RVAN BABCOCK: Justice Bl and.

HONORABLE SARAH DUNCAN:  When chances are
nobody is going to need it.

CHAI RVAN BABCOCK: Justice Bl and.

HONORABLE JANE BLAND: My concern is that
the entire record goes to the court of appeals except this
pi ece of paper which gets left behind.

HONORABLE SARAH DUNCAN: No, it doesn't. It
doesn't. | can't -- the only cases in which the entire
record comes to us are those unfortunate cases in which we
have pro se litigants, and they designate every single
subpoena, notice of deposition, and everything, but we
don't get the full record. You don't get the full record.

CHAI RVAN BABCOCK: Judge Gray, can you read

your rul e again, please?
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HONORABLE TOM GRAY: "The sensitive data
formshall not be included in the clerk's record. The
sensitive data formmy be provided to the appellate court
only upon specific witten order fromthe appellate court.
If the appellate court orders a copy of the sensitive data
formto be filed with the appellate court, the sensitive
data form must be mmintained separately fromthe renai nder
of the appellate court's file."

CHAI RMAN BABCOCK: So if it's a wongful
garni shment and one of the parties wants the sensitive
data formto be included in the court record under this
rule they would not have the right or any standing at al
to get that docunent before the appellate court.

HONORABLE SARAH DUNCAN: Sure. They file a
not i on.

M5. HOBBS: They file a nmotion in the
appel l ate court.

CHAI RVAN BABCOCK: And t hey woul d have to
file a notion in the appellate court and then the
appel l ate court would have to say, "Yeah, send it up."

PROFESSOR CARLSON: That's a good trade-off.

CHAI RVAN BABCOCK: Judge Chri stopher finds
t he concept anusing.

HONORABLE TRACY CHRI STOPHER: No, |'m sorry.

I was | aughing at sonething else. Jane says it will be
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struck for a defective certificate of service

PROFESSCR CARLSON: That's a different rule.

HONORABLE SARAH DUNCAN: | n Houston maybe.

HONORABLE JANE BLAND: |'m surprised that
applies to tell you for the record.

CHAI RVAN BABCOCK: Okay. Here we go.
Everybody that |ikes judge -- Justice Gray's appellate
rul e rai se your hand.

Everybody opposed?

HONORABLE TRACY CHRI STOPHER: Ri chard,
you' re supposed to be for full access.

MR. MUNZINGER: |'m not that paranoid.

CHAI RVAN BABCOCK: Passes by a vote of 10 to

3.
What el se? Judge Lawr ence.
HONORABLE TOM LAWRENCE: \While we're
tal ki ng about appeal -- and |'mgoing to continue to raise

unanswer abl e JP questions until you except us fromthis
rule. It's a trial de novo upon an appeal fromjustice
court --

CHAI RVAN BABCOCK: Ri ght.

HONCRABLE TOM LAWRENCE: -- either civil or
crimnal, so does that nean the process would start over
again new at the county court?

CHAl RVAN BABCOCK:  You nean in terns of
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filing a sensitive data fornf

HONCRABLE TOM LAVWRENCE: Yeah. |It's a tria
de novo, everything is noot.

CHAI RVAN BABCOCK: Yeah, | think so.

MR. WATSON:. Not hi ng goes up

HONORABLE TOM LAWRENCE: As a rule you would
have to start all over again.

CHAI RVAN BABCOCK: | think you would have to
start all over again. You would. Justice Duncan

HONORABLE SARAH DUNCAN: | |iked what
sonebody over there, nmaybe it was Richard, said hours -- |
woul d say decades ago, but I'msure it's only hours, that
we have a 14.1 -- it would now be (d) to nake sensitive
for purposes of our rule "any other data defined as
sensitive by state or Federal law."

CHAI RVAN BABCOCK: (kay. Let's finish with
Justice Gray's surprises first.

HONORABLE TOM GRAY: M only other surprise
was the one before that that | think got |aughed down
about that --

HONORABLE SARAH DUNCAN: | thought you only
had two.

CHAI RVAN BABCOCK: Let's be sure we have a
full record vote on the | aughter

HONORABLE TOM GRAY: That was the one, "The
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court clerk may obtain and maintain a record of each
person or entity to whoma copy of or access is given to
the sensitive data form"

CHAI RVAN BABCOCK: You're right. W didn't
take a vote on that. How many people think that's a good
i dea? Raise your hand.

And how many are opposed? That passes by a
vote of 15 to 1. Okay. So we have those two additions.
Any nore surprises?

HONORABLE TOM GRAY: Not on Rule 14. And
Rul e 14 was the easy one.

HONORABLE SARAH DUNCAN: Ri ght.

CHAI RVAN BABCOCK: | know. Al right.
Sarah, you want to add 14.1(d)?

HONORABLE SARAH DUNCAN:  Unh- huh.

CHAI RVAN BABCOCK: Al right. And what do
you want 14.1(d) to say?

HONORABLE SARAH DUNCAN: Any other data --
is it data or data, really?

CHAI RMAN BABCOCK: Is it --

HONCRABLE SARAH DUNCAN: Tonmto, tommto

CHAI RVAN BABCOCK: Is it Grenada or G enada?

HONORABLE SARAH DUNCAN: "Any ot her data
defined as sensitive by state or Federal law "

PROFESSOR CARLSON: What does that nean?
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HONORABLE SARAH DUNCAN: | don't know.

PROFESSOR CARLSON: | nean, is that if SEC
says sonething is sensitive?

CHAI RVMAN BABCOCK: Ri chard Minzi nger

MR, MUNZINGER | don't know that | would
say "defined as sensitive." | would say "protected from
di scl osure.”

MR. HARWELL: That's what Buddy cane up

MR. LON Yeah, or | would say any other

data that would be sensitive under that definition or

somet hi ng.

MR. HARWELL: You said "under court or
Statute.”

MR LOW |In other words, the state |aw or
Federal law might define it as, quote, "sensitive." It

m ght not call it that.

CHAI RVAN BABCOCK: You're putting a burden
on litigants to know the whol e panoply of law and telling
themto put it on a formthat they have to file?

MS. HOBBS: But it has to be data. It can't
be something that's just a confidential document.

MR LON Right.

M5. HOBBS: Because we're dealing with

nunmbers and stuff, not docunents.
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CHAI RVAN BABCOCK: What woul d be an exanpl e
of something that is data defined by state or Federal |aw
to be sensitive?

HONCRABLE SARAH DUNCAN:  Well, the reason --
what attracted ny attention when that was said was, you
know, the Legislature is very interested in this topic
right now, and what if they decide, the Legislature
deci des, that date of birth -- if they pass a statute that
says it is sensitive data under Texas | aw.

MS. HOBBS: | think we would have to amend
the rule.

MR LON O a schoolteacher, you can't get
certain informati on about a school teacher or sonething.

MR. WATSON: O nedical diagnosis.

MR. LOWN You never know what they're going

to say.
HONORABLE SARAH DUNCAN:  Medi cal di agnosi s.
CHAI RVAN BABCOCK: Well, we do have a rule
that we're coming up with. | mean, we're comng up to,

15.4(a), that tal ks about not permitting access to stuff
that's nade confidential by |aw
MR. LON Restricted by |aw or court order.
CHAI RVAN BABCOCK: By |aw or court order
HONORABLE SARAH DUNCAN: Just a thought.

Because | think Lisa is right, we're going to have to
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revisit this rule many tines, | think, if the Legislature
gets as excited about sensitive data as they have gotten
about interlocutory appeals.

CHAI RVAN BABCOCK: Well, that keeps us in
busi ness anyway. Buddy.

MR LON In H PAA, anybody who understands
HI PAA - -

CHAI RVAN BABCOCK: Rai se your hand.

MR. LON Yeah. And what you can give out
there, what they nmake sensitive and i nformati on about drug
and al cohol abuse and so nany things, you get to reading
it, there is a lot out there we might not be aware of.

CHAI RVAN BABCOCK:  Yeah, Carl

MR HAM LTON: | wanted to add something to
14.1, too, and that is that the sensitive data as |isted
is not or does not include that information which is
essential to a proper adjudication of the case. |If that's
the issue, it involves the credit card nunber, the bank
account nunber, or something else that we're fighting
over, but --

HONORABLE SARAH DUNCAN: But you're going to
have it. You're going to have it. You as a party.

MR. HAM LTON: | understand. |'m saying you
don't have to file that sensitive data formin that event.

HONORABLE SARAH DUNCAN: Ch, you want to get
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around the sensitive data fornf

MR. HAM LTON: Yeah. |If that's the subject
matter that you have to adjudicate then you don't have to
file this sensitive data formon that.

CHAI RVAN BABCOCK:  Ckay.

MR HAMLTON: | think that ought to be in
14. 2.

CHAl RVAN BABCOCK: 14.2 or 17?

MR HAMLTON: Well, | don't care where it
goes.

HONORABLE TOM LAWRENCE: Who woul d make t hat
determ nation, the court?

CHAI RVAN BABCOCK: Ckay. |'mkeeping a list
of things that we need to tal k about. One of the things
that I've got down on ny list is orders, how do we dea
with orders that may have to by | aw or otherw se contain
some of this sensitive data. |'ve got the issue of the JP
and the municipal courts. My | put that and Sarah's
thing in this Iist of things we've got to come back to,
because ot herwi se we're never going to vet this whole rule
and we've got to vet this whole rule and | eave by 11: 00
tomorrow so | can go to the Final Four

HONORABLE LEVI BENTON: And your pick is?

CHAI RMAN BABCOCK: Illinois. Yeah, Tracy.

HONORABLE TRACY CHRI STOPHER: |If we're ready
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to tal k about Rule 15 --

CHAI RVAN BABCOCK:  Yes.

HONORABLE TRACY CHRI STOPHER: -- ny
suggestion is, in an effort to nmove things along, is that
we nove specifically to 15.4, because what records we
exclude fromrenote access will probably be sort of the
bi ggest sticking point, not the whole procedure.

CHAI RVAN BABCOCK: Yeah, | do agree that
that's a huge issue here and --

HONCRABLE TRACY CHRI STOPHER: | nean, in 14
it was right up there at No. 1.

CHAI RVAN BABCOCK: Ri ght.

HONORABLE TRACY CHRI STOPHER: But it's way
down here in 15

CHAI RVAN BABCOCK: Yeah. That's a good
poi nt, Judge. Any objection, Judge Gray, or Judge Duncan
who is not here?

HONCRABLE TOM GRAY: Wl l, | think that
probably taking 15.4 and 15.5 first will work, and
frankly, that's one of the things that -- yes. | think
that will be fine.

CHAI RVAN BABCOCK: (kay. The last time we
were here Hatchell tal ked about how there was an effort in
the previous draft to nake courthouse access and renote

access coextensive, but the consequence of that was that
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14.1, would be withdrawn from both, from both courthouse
access and fromrenote access.

Now t here has been added -- now you have
deviated fromthat tenplate and now have information
wi t hdrawn from courthouse access and renpte access and in
addition withdrawn a laundry list of things fromrenote
access. Am| right about that? That's what's happened
hi storically?

M5. HOBBS: Only (g), (h), and (i) were

added. Well, (a), by necessity was added.

13330

CHAI RVAN BABCOCK: Well, (a) you woul d have,

but --

M5. HOBBS: But the only thing the
subcommittee -- that's different fromthe 2-25 draft and
the 3-30 draft substantively is (g), (h), and (i).

CHAI RVAN BABCOCK: Ckay. You're right.

HONORABLE TRACY CHRI STOPHER: But we never
voted on any of those before.

MS. HOBBS: No.

CHAI RMVAN BABCOCK:  No, we never dealt with
that at all. GCkay. Wll, let's digintoit. |Is there
any -- well, do you want to say anything prelimnarily
about it, Judge Gray?

HONORABLE TOM GRAY: There is one enbedded
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problemthat | don't knowif it's best to address on the
front end or the back end, so I'mgoing to address it on
the front end and see howit --

M5. HOBBS: Do | get a vote?

HONORABLE TOM GRAY:  Par don?

MS. HOBBS: Do | get a vote?

HONORABLE TOM GRAY: Yes. Were do you
think it will be?

MS. HOBBS: | think it would be better on
the back end. | just think it's going to confuse things,
if I'"'mthinking of the right one.

HONORABLE TOM GRAY: |'msure we're thinking
about the sane one, and so it was a problemthat Lisa and
| had tal ked about after the subconmittee's draft came out
and | was | ooking at it, and she knows, and so |'m going
to defer to her presentation on this.

CHAI RVAN BABCOCK: Ckay. Now we can't
concentrate on anything el se.

M5. HOBBS: Because | think it's a procedure
i ssue and not a substantive issue.

CHAI RVAN BABCOCK: What is it that they're
hiding fromus? Oay. Judge Gray, go ahead, sorry.

HONORABLE TOM GRAY: The only one that's
probably -- and actually it nmay not be in 15.4 is the --

in several places the word "party" needs to be
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substituted -- | nean "person" needs to be substituted for
"party," and it may not actually come up in 15.4. No, it
doesn't cone up till 15.5, so if you're going to start
with 15.4, just launch into them

MR. MUNZINGER: Chip, is the definition of
case record in 15.2 still the sane as the one we have in
the draft?

HONORABLE TOM GRAY: Which draft are you
| ooking at?

CHAI RMAN BABCOCK: On the one that's
redlined.

MR, MUNZI NGER:  Sir?

CHAI RMAN BABCOCK: There is a draft that has
the redlining, and that's the npbst recent.

HONORABLE TOM GRAY:  You have the nost
recent.

MR. MUNZI NGER:  Thank you.

CHAI RVAN BABCOCK: kay. Yeah, Lisa.

MS. HOBBS: Before we talk about what is
going to be excluded fromrenote access | would like to
poi nt out that the subcommittee nade a najor -- had a
different policy than the Texas Judicial Council, and the
Judi cial Council's philosophy was that if we required a
subscri ber systemor some sort of register-with-ne before

you see the court records, then we are |less concerned with
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what is in those records, and so our list of items to be
excluded fromrecords woul d be shorter.

The subcommittee decided that we want to
give our clerks the option of a subscriber systemor not,
and | think with that their list -- because they were
unconfortable with some of this being on the internet for
anybody w t hout knowi ng who was | ooking at it, their list
becane longer. So | think | just want to kind of set the
tone for the issue in hopes of aiding this discussion
about that.

HONORABLE TOM GRAY: And | guess to foll ow
up on that, Chip, as far as the general comment before we
get started on the details, you al nost have to divorce
yourself fromthe discussion we just had about sensitive
data. This is conpletely fundamentally different. This
is renote access.

CHAI RVAN BABCOCK: Ri ght.

HONORABLE TOM GRAY: It is not about at this
poi nt anything defined as sensitive data. The other thing
is, renenber, this doesn't touch bulk distribution
That's a different problementirely. This is renmpte
access. This is from Bangl adesh

CHAI RVAN BABCOCK: Yeah. Can | suggest one
friendly amendnment to what you just said? 15.4(a) woul d,

of course, subsune sensitive data under 14.1.
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M5. HOBBS: That's right. You could not put
sensitive data on the internet.

HONORABLE TOM GRAY: Yeah, by definition
you're right, but --

CHAI RVAN BABCOCK:  But ot her than that,
you're right, this is separate.

HONORABLE TOM GRAY: This is just a
different aninal than the concept of sensitive data.

CHAI RVAN BABCOCK: Right. Okay.

HONORABLE TOM GRAY: Are you going to read
it or aml?

CHAI RVAN BABCOCK: Well, let's -- is there
anyt hi ng about the preanble that is controversial?

"Not wi t hst andi ng anything in 15.3, a court clerk nust not
all ow renote access to the followi ng case records."”
Anyt hi ng controversial about that?

Ckay. (a) | wouldn't think would be
particularly controversial, "a document to which access is
restricted by law or court order," but nmaybe it is. Carl.

MR HAM LTON. | just have a question
Peopl e who are authorized to get sensitive data under
14.3 --

CHAI RVAN BABCOCK: Ri ght.

MR. HAM LTON: -- can they access that by

r enot e?
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HONORABLE TOM GRAY: Yes. There is a
provision if the clerk wants to allowit. | don't
renenber which part of the rule it's under. 15.7(a), for
exanpl e.

MR WLDER It says if you're a party in
the case you can have access. You can't be excluded from
the record, but that presents a big problem

MR, HAM LTON: So wouldn't that be
inconsistent with 15.4(a)?

CHAI RVAN BABCOCK:  Woul dn't think so because
it wouldn't be restricted by law. It would be authorized
by law. You're authorized by this rule.

HONORABLE TOM GRAY:  You're authorized to
have access to your own sensitive data form

CHAI RVAN BABCOCK: Ri ght.

MR. HAM LTON. Ckay.

CHAI RVMAN BABCOCK:  Anyt hi ng el se about
15.4(a)? Yeah, Jeff.

MR. BOYD: |'msurprised the clerks aren't
speaking up nore on this. They can't put anything -- they
can't allow renote access to anything that's restricted by
law, and |I'mthinking what does that nean? It's the sane
i ssue we tal ked about before. Restricted by what [aw? |
mean, |'mjust |ooking at the Public Information Act and

all the exceptions under the Public Infornmation Act, and
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exceptions cannot be --

CHAI RVAN BABCOCK:  The Public Information
Act doesn't apply to the judiciary.

MR. BOYD: Ckay. It restricts information
by |aw, though.

CHAI RMAN BABCOCK: It restricts access to
informati on froma governnental body, but it does not --
it's not the sane thing as saying that you can't -- |
nean, | could put all that stuff in a court record if |
wanted to.

MR. BOYD: The PIA doesn't apply to -- al
right. So then any |aw applicable to court records? |Is
that what we're tal ki ng about?

CHAI RVAN BABCOCK: | think so. | think
we're tal king about if there is a --

MR. BOYD: O HI PAA.

CHAI RVAN BABCOCK: O HIPAA. If a statute
says --

MR. BOYD: The courts can't --

CHAI RVAN BABCOCK: -- you nmmy not reveal,
you know, X, Y and Z, then it wouldn't be appropriate to
put it --

MR. BOYD: Well, if it says the courts may

not or if a person has a proprietary or privacy interest
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in X, Yand Zz? |If it says the latter then does that apply
or not, because | think that's sort of what the Pl A says,
for exanple.

CHAI RVAN BABCOCK: Well, but the PIA s
different than this. WIlIl, Judge Gray, | nean, you tel
us. You were the draftsperson on it.

M5. HOBBS: The point is what's closed at
the courthouse can't be allowed on the internet.

CHAI RVAN BABCOCK: Ri ght.

M5. HOBBS: That's the point. If we're not
saying it right then let's redraft it, but the point is
very sinple, what's closed at the courthouse can't be on
the internet.

CHAI RVAN BABCOCK: That's what | was trying

to say.
MS. HOBBS: Right.
MR. BOYD: Well, how about any docunent to
whi ch access is not -- think of a better way to say it.
CHAI RVAN BABCOCK:  Judge Chri st opher
HONORABLE TRACY CHRI STOPHER: | just don't
think we need it. |It's apparently causing problens, and

you know, if there is sone |aw out there that says you
don't, you know --
CHAl RMAN BABCOCK: Don't file it.

HONCRABLE TRACY CHRI STOPHER: Don''t
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di ssem nate this, then everyone shoul d be follow ng that
[aw. You know, | think it's unnecessary.

CHAI RVAN BABCOCK: Yeah, Buddy.

MR LOW But what about tomorrow? | nean,
if we pass this rule and then the Legislature passes
sonet hing, you're tal king about (a), restricted by |aw or
court order, okay, and then that's not in our list here,
but it is restricted. Then the |lawers should put that on
their confidential list and so forth, and they're all owed
to do that under this; whereas, we don't know what may be
tonmorrow, so and maybe we haven't included everything
that's included now, but it wouldn't prevent a | awer who
is smarter than we are fromsaying, "Wait a mnute, | know
about this statute,” and he should be able to include
t hat .

HONCRABLE TRACY CHRI STOPHER: How i s the
clerk going to know that?

CHAI RVAN BABCOCK: Jeff is right. The way
it's witten could lead to endl ess fights.

MR, BOYD: "Cannot allow renpte access to
any docunent to which access woul d ot herwi se not be
allowed." "Direct access would not otherw se" -- "would
ot herwi se not be allowed."

MS. HOBBS: \What about "a docunment to which

public access is not allowed"?
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CHAI RVAN BABCOCK: How about that?

MR BOYD: A lot closer.

CHAI RVAN BABCOCK:  Yeah, Carl

MR. HAM LTON: This whole section is really
up to the clerk, isn't it? It's up to what the clerk puts
on the systemthat's available for renpote access.

CHAI RVAN BABCOCK:  Andy.

MR. HARWELL: | can see a challenging issue
for the clerks will be -- and | guess | didn't think about
it, about the sensitive data form being avail abl e by
renote access, because if we go with what we voted on
earlier about having a record of who sees that or who is
an applicant or what have you, that it's going to be
difficult for us to do that. | nmean, we woul d al nost have
to have a clerk, a deputy, sitting there nonitoring who is
coming in to look at those records, and then | guess
just didn't think about that enough when we were neeting.
Did you, Bonnie? Did you think about that sensitive data
bei ng accessed renotel y?

M5. WOLBRUECK: | think that would be up to
the clerk if they choose to do so.

MR. HARWELL: | nean, that would be the only
sensitive thing, except when we go down further here we
say that -- well, we'll get to that.

CHAI RVAN BABCOCK: Ckay. Tom

D Loi s Jones, CSR
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MR. WLDER To speak to that for a mnute,
this issue of turning sonebody on and then turning them
off again if they're renote, if you're a party to the case
and you can see this docunent renotely, how do | turn them
of f? Because once you scan the docunent it becones
much -- you're going to have to sit there and nonitor each
case.

And let's say, Chip, you had a case, but
once your case is adjudicated then I have to figure out
how to turn that off where nobody el se can see it. |
nean, you can't do just individual parties.

M5. HOBBS: Well, Tom you might not be able
to in your system but the point was that there may be a
system out there that you would be able to do that. For
i nstance, you give a party a password and they have access
to all of your records or their records, and you are able
to do it, and then when the case is over the password is
dead. And we don't know whether you can or can't do it,
but we wanted to make sure that if you had the systemto
do it you could do that.

MR. WLDER  You could give thema tenporary
password. We're, in fact, doing that with crimna
attorneys right now under court order. | nean, we crafted
the court order. But if you're tal king about the genera

subscriber clients out there, that's going to be difficult
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up to the clerk, that's fine with me.

M5. HOBBS: Exactly. Because, Judge
Chri stopher, aren't you doing sonmething like this with
your MDL cases? Are you trying to work with Lexis on
getting sone system where everybody can | ook at all the
same docunents or sonething?

HONCRABLE TRACY CHRI STOPHER: Vel l, [|'ve
kind of got two things going. One is hopefully if Harris
County has found the noney to get the managenent going so
that we can start electronic filing, I"'mgoing to go with
them but otherwi se I'm going to perhaps | ook for
something with Texas Online. At this point it's going to
just be service --

M5. HOBBS: (Okay.

HONCRABLE TRACY CHRI STOPHER: -- on all the
parties, although |I put my own orders on the internet for
people to | ook at.

M5. HOBBS: | think that in Beaunont they
have sonething like that --

HONCRABLE TRACY CHRI STOPHER  Ri ght.

M5. HOBBS: -- where parties can get online
with a password, and at any given tinme you could kill that
password

CHAI RVAN BABCOCK: Goi ng back to 15.4(a),

D Loi s Jones, CSR
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Judge Gray, did you use the word "docunent"” instead of
"case record" by design? Because docunment, it seems to
ne, is at the heart of Jeff's problemthat when you're
tal ki ng about docunents, there are a whol e bunch of
docunents that m ght be exenpted under the Public
Information Act, but once they're out there they m ght
al so be put into a court record, and really aren't what
we're dealing with here is a --

HONORABLE TOM GRAY: | guess to shorten
the -- | don't think so. | don't recall it. Do you
recal |l any discussion about why we used "docunent" instead
of "record"?

CHAI RVAN BABCOCK: |If you said "a case
record to which public access is restricted by |law or a
court record" then you would capture what is
unquestionably protected, but you wouldn't be so broad as
to wander over into other areas.

HONORABLE SARAH DUNCAN:  You al so j ust
created a conflict because the access to a sensitive data
formis restricted by | aw

CHAI RVAN BABCOCK: Ri ght.

HONORABLE SARAH DUNCAN:  And so under your
rule you can't put it -- you can't get it fromrenote
access.

CHAI RMAN BABCOCK:  Ri ght.

D Loi s Jones, CSR
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HONORABLE SARAH DUNCAN: Wy do you want to
do that? |If | can look at it in the courthouse, why can't
| look at it renotely?

CHAI RVMAN BABCOCK: Sensitive data form you
cannot | ook at at the courthouse.

HONORABLE SARAH DUNCAN: Sure | can. | just
said | could. M hypothetical is | amone of the class of
people that is entitled to |l ook at the sensitive data
form Okay?

CHAI RVAN BABCOCK:  Ckay.

HONORABLE SARAH DUNCAN: If | go to the

courthouse. If | can look at it at the courthouse, why
can't | look at it sitting in ny office in Bangl adesh on
nmy conputer?

CHAI RVAN BABCOCK: | see your point. Yeah

"A case record to which" --

HONCRABLE SARAH DUNCAN:  "Public access is
denied."” If a docunent is filed under seal the only
peopl e who get to ook at it are the people who filed it
and t he judge.

CHAI RVAN BABCOCK: Ckay. So --

MR. LON But, Chip, if you say a case
record, that nmeans the whole record. Do you nmean that the
whol e record has to be or any part of a case record?

CHAl RVAN BABCOCK:  You know, there is a

D Loi s Jones, CSR
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ot --

HONCRABLE SARAH DUNCAN: Case record is
defined in 15.2(a).

CHAI RVAN BABCOCK: Case record is defined,
and case record nmeans "a docunent filed in a matter before
a court.”

MR LON Al right. Al right.

CHAI RVAN BABCOCK: So sonething is filed
under seal because it's a trade secret, and the judge
says, "Fine, you know, we can't be having the trade

secret,"” and you wouldn't want that available at the
court house, you wouldn't want it available on the
i nternet.

MR LON | agree. | was using it in the
sense that we now use case record, neans any part of the
filed -- okay.

CHAI RVAN BABCOCK: kay. Carl.

MR HAM LTON: What we're working on here is
a court order, it's an administrative order, right? 14,
admi ni strative order?

CHAI RVAN BABCOCK: Well, it's a rule.

MR HAMLTON:. Well, is it arule or an
order?

HONCRABLE SARAH DUNCAN:  Rul e of Judicia

Adm ni strati on.

D Loi s Jones, CSR
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MR HAM LTON.  Huh?

MS. HOBBS: Rule of Judicial Admnistration.

MR, HAM LTON: Just a rule then

CHAI RVAN BABCOCK:  Yeah.

M5. HOBBS: |It's one of a body of rules.

MR, HAM LTON: So that wouldn't be a court
order?

HONORABLE SARAH DUNCAN: It's adopted in a
court order.

MR HAMLTON: If it's a court order then
this document restricts access to the sensitive data form
so then if it's a court order you couldn't get it under
(a).

CHAI RMAN BABCOCK:  How about if you say "a
case record to which public access is restricted by
| aw' -- that doesn't work.

MR BOYD: What if -- there are sone
subsections of 15.4 that we may have to deal with
separately, but generally speaking what Sarah is saying is
15. 4 should just say, "Notwi thstanding anything in Rule
15.3, a court nmay allow renpte access to case records only
if and to the extent that they are accessible" -- what's
the right word -- "in person, directly at the courthouse."
Is that what you're saying?

HONORABLE SARAH DUNCAN:  No.

D Loi s Jones, CSR
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MR. BOYD: | thought you were saying if
can get it at the courthouse then | ought to be able to
get it renotely.

HONORABLE SARAH DUNCAN: | said that for
sensitive data forns. | didn't say that for everything.

MR. BOYD: Ckay.

HONORABLE SARAH DUNCAN: Sone of the
subsections under 15.4 are available to public access at
t he courthouse.

CHAI RVAN BABCOCK:  That's where |'m of f
track on this. 15.4(a) -- 15.4(a) you shouldn't be able
to get either place, either at the courthouse --

HONORABLE SARAH DUNCAN: Ri ght.

CHAI RVAN BABCOCK: -- or renotely.

HONORABLE SARAH DUNCAN: Ri ght.

CHAI RVAN BABCOCK: (Ckay. And that's fine.
W want to do that. W don't want to overdo it, but we
want to do that.

HONORABLE SARAH DUNCAN:  And | think the way
to do it is you say "a case record by which public access
is denied by |aw or court order."

CHAI RVAN BABCOCK: kay. Yeah. That woul d
get it. Ckay.

MR. BOYD: Wy didn't you say that 10

m nut es ago?

D Loi s Jones, CSR
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HONORABLE SARAH DUNCAN: | did.

CHAI RMAN BABCOCK: She did. She just didn't
say it | oud enough.

MR. HAM LTON: What's the wordi ng?

CHAI RMAN BABCOCK: " A case record to which
public access is denied by law or court order." "By |law
or court order." Okay. So everybody okay with that?

HONORABLE TOM GRAY: Did you say "denied" or
"restricted"?

HONORABLE SARAH DUNCAN: " Deni ed. "

CHAI RVAN BABCOCK: "Denied," because you
want to allow the parties to get their sensitive data
fornms. Tom

HONORABLE TOM LAVWRENCE: Well, the
technology of this is going to be what? You're going to
have to have sone special access or password to get that?

CHAl RVAN BABCOCK: No, no, no. No, no, no.
The exanple is, the exanple is I'ma plaintiff in a trade
secrets case, and | have to describe with particularity
for the judge ny trade secrets. |'mnot going to do that
if the guys in Bangl adesh can say, "Ch, we can nake a
cheap wi dget because now we know how to do it." So that's
going to be filed under seal under the appropriate
procedures, and so public access is going to be denied

t hat docunent.

D Loi s Jones, CSR
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HONORABLE TOM LAWRENCE: But are you talking
about allowi ng sone parties to have access to that
docunent over the internet?

HONORABLE SARAH DUNCAN:  Uh- huh.

M5. HOBBS: That's a separate issue.

CHAI RVAN BABCOCK: That's a separate issue.

HONORABLE TOM LAVWRENCE: That's what |
t hought we were tal king about. Ckay.

HONCRABLE SARAH DUNCAN: If it's a seal ed
docunent --

HONOCRABLE TOM LAVWRENCE: Ckay.

HONORABLE SARAH DUNCAN: -- if public access
is denied to the docunent, nobody can get it over the
i nternet.

HONCRABLE TOM LAVWRENCE: Ckay.

HONORABLE SARAH DUNCAN: Even the person who
filed it.

HONCRABLE TOM LAWRENCE: Ckay. Good, |
agree with that.

CHAl RVAN BABCOCK:  Judge Gray.

HONORABLE TOM GRAY: M concern now with the
use of the word "denied" is, is it denied only upon the
determnation of the trial court that your trade secret is
worthy of protection, or is it denied when it is filed

under seal and that restriction denial, if you will, is

D Loi s Jones, CSR
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sought? In other words, do you have a tinme period in

there that you've got a probl em because denied seenms to

inmply that a decision has been nmade?

t hough?

M5. HOBBS: |s that not an (h) problem

HONORABLE TOM GRAY: An (h) problenf
MS. HOBBS: Uh-huh, 15.4(h).

CHAI RVAN BABCOCK: It could be an (h)

probl em but not necessarily, but the people trying to

protect informati on have a responsibility for protecting

it, soif I'"'mdunb enough to file nmy trade secrets, you

know, and allow a wi ndow of publicness until a judge

deci des that they can be filed under seal then |I'm an

idiot, and so ny client ought to come get ne.

MR. LOWN Tenporary seal it.

CHAI RVAN BABCOCK: You can do it temporarily

or you wouldn't file it. You would file a notion to be

abl e to prospectively file it under seal

HONORABLE LEVI BENTON: Well, what --
THE REPORTER. Can't hear. Can't hear

HONORABLE LEVI BENTON: |I'msorry. What

about if you claimsuch privilege and then the court says,

"M . Babcock, | reviewed your trade secrets information in
camera. |'moverruling the claimof privilege" and from
the bench | hand themto M. Meadows.

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13350

CHAI RVAN BABCOCK:  You know, "I think,
Judge, please stay your order until | can, you know, get
Justice Bland to, you know, tell you once again what an
idiot you are."

HONORABLE LEVI BENTON: There is such a case
out there. CQut of the 215th.

CHAI RMAN BABCOCK: |I'mgoing to cite that
one.

HONORABLE LEVI BENTON: In re: N TLA

HONCRABLE JANE BLAND: Not by nme.

HONORABLE LEVI BENTON. Not by me, either.

CHAI RVAN BABCOCK: But if you say, "No, |I'm
sorry" then I'mgoing to have to run across down to South
Texas and try to get an order, but you can't fix that with
arule. Youcan't fix that with a rule.

I's this | anguage okay then, "a case record
to which public access is denied by |law or court order"?
Does that work for everybody?

HONORABLE DAVI D GAULTNEY: | woul d argue
that a court order is the law, but | think it adds sone
clarification that you m ght have a protective order

CHAI RVAN BABCOCK: And it also adds it in a
situation that is nost likely to cone up, because that's
where the action is here, at |least on the civil side,

because it's protective orders, it's stuff that people

D Loi s Jones, CSR
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have legitimate right to protect from public scrutiny.
HONORABLE JAN PATTERSON: Per haps you ought

to say "by court order or |law' and have |aw conme | ast, "or

ot her law. "
HONORABLE SARAH DUNCAN: | like that.
MR. HAM LTON: Does "court order or |aw'
include Rule 767

CHAI RVAN BABCOCK:  Sure.

M5. HOBBS: Yes.

CHAI RVAN BABCOCK: Okay. Okay, great. Now,
Judge Gray, am | right that (b) through (i) --

HONORABLE DAVI D GAULTNEY: He left the room
for a mnute.

CHAI RVAN BABCOCK: (Okay. Well, let's take a
10- m nute break.

(Recess from3:39 ppm to 3:58 p.m)

CHAI RVAN BABCOCK: kay. Except for
subparts (b) through (i), Justice Gray, confirmfor ne,
except for (h) we are tal ki ng about categories of
docunents that woul d be available to people who went down
to the courthouse, but we are tal king about restricting
access to these category of docunments on the internet,
right?

HONORABLE TOM GRAY: W th one exception that

Carl just pointed out to ne.
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CHAI RVAN BABCOCK: What's that exception?

HONORABLE TOM GRAY: If it is a document
that is sealed under 176a --

CHAI RVAN BABCOCK: Under 76a you mean?

HONORABLE TOM GRAY: 76a. It would be
avail able to one party at the courthouse and not the
other. But that is a --

CHAI RMAN BABCOCK: No, that's not right.

HONORABLE LEVI BENTON: That's not right.

CHAI RVAN BABCOCK: Even 76a docunents are
available to all parties.

MR. LON But tenporary sealing mght not

be.

CHAI RVAN BABCOCK: Tenporary seal i ng night
not be.

HONORABLE TOM GRAY: Ckay. Okay.

CHAI RVAN BABCOCK: Al t hough even that |'m
not sure.

HONCRABLE TOM GRAY: Let's see, documents
submitted in canmera, that's only going to be available to
one party.

CHAI RVAN BABCOCK: I n canera? Well, that
could be true. That could be true.

MR. WATSON: Production requests for the

court to revi ew

D Loi s Jones, CSR
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CHAI RVAN BABCOCK: Attorney-client, or
arguably attorney-client. Sure. R ght.

HONORABLE TOM GRAY: So, yes, the genera
answer to your question is yes, there may be that
exception with regard to sonething under (h).

CHAI RVAN BABCOCK: (kay. And the -- are
there specific -- where do we get the list of (b) through
(i)? | guess that came fromthe task force report, right?

HONCRABLE TOM GRAY: | think Lisa could be
nore specific, but | think that is correct. There may
have been one or two that were generated by our group
Specifically |I'mthinking about (g) because of sone guy on
the committee that was worried about crimnal exhibits as
much as anyt hing el se.

CHAI RVAN BABCOCK: Ckay.

MS. HOBBS: The (b), (c), (d), (e), and (f)
are recomrendations fromthe Texas Judicial Council; (g)
was an addition by the subcommittee; (h) was in response
to the comrents fromthis commttee during the March
neeting that the definition of case records should track
76a as closely as possible, but we found it was easier to
do the case record definition like we did and then take
some of those subparts in 76a and exclude them fromrenote
access, so it was kind of a conbination of your -- this

conmittee's recomendation is why that's in there.
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CHAI RVAN BABCOCK: | think (h) would be
subsunmed by (a), but | don't see any harmin having (h)
there, and it nmay clarify certain things.

HONORABLE SARAH DUNCAN: Well, but the
reason for (a) -- never mnd. Ckay.

CHAI RVAN BABCOCK: | don't know if we want
to take these in order, but | think there are sone that
are |l ess controversial than others. For exanple, Fanily
Code proceedi ngs.

HONORABLE SARAH DUNCAN: Can we just take
themin order?

CHAI RVAN BABCOCK:  Huh?

HONORABLE SARAH DUNCAN: Can we just take
themin order?

CHAI RVAN BABCOCK: Yeah, we can if you want.

HONORABLE SARAH DUNCAN: | do, pl ease.

CHAI RVMAN BABCOCK: Ckay. (b), "nmedical,
psychol ogi cal, or psychiatric record, including an expert
report based on a nedical, psychol ogical, or psychiatric
record."” The reason for allowing this to be avail able at
the courthouse but not on the internet is?

HONCRABLE TOM GRAY: No. You have to ask
that the other way, the reason for not allowing it on
the --

CHAI RVAN BABCOCK: I nt ernet.

D Loi s Jones, CSR
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HONORABLE TOM GRAY: -- internet, or if it
is available at the courthouse, and nost of this is
probably not going to be avail able at the courthouse under
this category, but if it is, we still didn't feel like it
was appropri ate.

CHAI RVAN BABCOCK:  Ckay.

HONORABLE SARAH DUNCAN:  And the reasoning,
our reasoning, |'msure nmenbers of the subconmittee wll
correct me if I'mwong, but ny reasoning was that because
of the practical obscurity that attaches to things filed
in the courthouse that you're not necessarily going to
have once they're put up on the internet. | nean, | would
consi der ny nedical, psychol ogical, or psychiatric records
to be fairly personal; and, you know, if | have to
di scl ose them because I'minvolved in a |lawsuit then |
have to disclose them but that doesn't mean | want them
avai l abl e to anybody with an internet connection and a
personal conputer for casual reading. And that's the
reasoning on -- | can't say all of these. On several of
t hese.

CHAI RVAN BABCOCK: (Okay. Let's stick with
(b). Typically this type of information if it's in
di scovery woul d be subject to a protective order, but --
and so it wouldn't be available either way, but for sone

reason the record has risen to the | evel of inportance
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that it is now an exhibit at a trial. Judge Christopher
HONORABLE TRACY CHRI STOPHER: You don't do
enough Pl cases. There is no protective order on this

medi cal information generally, and it conmes up all the

time.

CHAI RVAN BABCOCK:  Ckay.

HONORABLE TRACY CHRI STOPHER: It gets
attached to notions to conpel, it gets attached to notions
to exclude, it gets discussed in depositions. It is

everywhere in nost of our civil personal injury cases, and
| just have a real problemw th excluding all of that from
renote access. First of all, the clerks have said they're
not really sure that they're going to be able to allow the
parties to look at their own file and keep ot her people
away fromit. They're not sure they have the technol ogy
now, and obviously people to the lawsuit want to be able
to look at the records renptely.

Things |ike 4590i reports, which now have a
new numnber, people want to be able to see what report is
sufficient and what's not sufficient. You wouldn't be
able to do that unless you went down to the courthouse. |
just -- | can certainly see why sone psychiatric records
m ght need to be protected or why sone records involving
rape or sexually transnmitted di seases or AIDS or, you

know, sonething of that nature; but, you know, did
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so-and-so's lung cancer -- was it caused by exposure to
this chem cal, which, you know, is in -- absolutely in the
notions for summary judgnment, in all of the exhibits,

mean, why that shouldn't be available renptely | don't
understand, and it would be a nightnmare for the |awers to
have to stanp every single page "excluded fromrenote
access. "

CHAI RVAN BABCOCK: Ckay. What ot her
comrents? Judge G ay.

HONORABLE TOM GRAY: Well, they don't have
to stanp every single page. Only the caption on the first
page of whatever is filed.

HONCRABLE TRACY CHRI STOPHER: See, t hat
makes it even worse. W' re going to exclude the whole
noti on because of one page of nedical that gets attached?

HONORABLE TOM GRAY: Yeah

CHAI RVAN BABCOCK: Wait a minute. You would
excl ude the notion?

HONORABLE TOM GRAY:  Unh- huh

CHAI RVAN BABCOCK:  Buddy.

MR LON Chip, | nean, to list this with
psychol ogi cal , psychiatric, |I mean, psychol ogical records
or nental health records are by statute protected.

Al cohol, drug, and so forth, HV and those, so when | -- |

read this initially to nean nedical records pertaining to
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record. | nmean, was that -- and | can understand why it
shoul dn't be, but sone people may want a person's nedica
reports to see the physical condition, hiring them or

sonet hing like that.

HONORABLE SARAH DUNCAN: Then they can go to

the courthouse.

MR LOW | nean, | understand.

HONORABLE SARAH DUNCAN: Part of what we
struggled with in the subcomittee, and | think the
Legislature is struggling with and the Court is going to
struggle with, is | don't think this is necessarily -- |
think the question al nbst becones are you going to have
renote access or are you not, because if a lot of this
information is available by renmpbte access then | think
we're going to see, like in the states that Lisa was
tal king about earlier, the Legislature is just going to
say, "You're not going to have renbte access."

M5. HOBBS: And | think it's interesting
that the Federal law, when | go to the doctor now, |
can't -- nobody can even see ny sign-in nane at the
doctor's office anynore, and so there is a policy by the
Federal governnent anyway that says sone of this stuff is
sensitive and even ny name on ny sign-in sheet at the

doctor's office is sensitive, but the judiciary without
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havi ng this woul d be sayi ng, yeah, but you're holding that
record online, who cares.

CHAI RVAN BABCOCK: Well, | was taken aback
by Judge Gray saying that the notion itself would be not
accessi bl e because there was one of these things attached.

M5. HOBBS: It's a practical thing. The
clerks aren't going to --

HONORABLE SARAH DUNCAN: That's right.

M5. HOBBS: If it's filed on there the clerk
is going to click that button as off.

CHAI RMAN BABCOCK: What | was trying to
suggest inartfully was that if there is something like a
psychiatric record that is -- that is highly confidential
it might get put under seal, but if I'ma plaintiff and
put at issue in court nmy nedical condition or ny
psychol ogi cal condition, and those records are used to
advance my position in court and are tendered to a judge
so that he or she can nake a decision, nmake a ruling, one
cannot understand the ruling unless they see what the
ruling is based upon; and if we are going to withdraw from
public scrutiny -- and | understand that it's not
wi thdrawn from public scrutiny at the courthouse, but
we're going to nake it -- we're going to keep this
what ever this doctrine of inscrutability is, then |I wonder

if that's good public policy. | understand that there is
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this dichotonmy that it's available to the public but not
on the internet, but | don't buy into that | guess.
That's ny problem Judge Bl and.

HONORABLE JANE BLAND: | think the
difference is if it gets transmtted over the internet or
viewed renptely it can be copied and distributed easily
renotely as well, and so you're tal ki ng about people's
private information, and I'mthinking in particul ar of
phot ographs. | mean, there are a | ot of photographs that
are admtted into evidence that really have -- you know,
peopl e would be horrified if they found out that a mllion
copi es of themwere floating around the world on the
internet, and so, you know, photographs, autopsy
phot ogr aphs, phot ographs showi ng a medi cal condition
pl astic surgery before and after photographs, you know,
just all kinds of things that people just woul dn't want
distributed renotely.

CHAI RVAN BABCOCK: (Ckay. What el se? Any
ot her comments about this? Carl.

MR HAMLTON. Well, I"'mintrigued by
Sarah's question of whether we even want to have renote
access to the public. Do other states allow that with the
public or just with the parties?

M5. HOBBS: Well, | nean, |'ve tried to sum

it up, but it's hard to. | nean, pretty nmuch nmy sumary
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of it ended up just being a restatenent of what's already
in the Judicial Council report, but generally Texas is
nore open at the courthouse than all of these states are,
and nost of these states, and | think | can say that
pretty -- | nmean, there is not a |lot of people having
renote -- |ike w despread renote access.

I mean, to the extent courts have adopted
rules in other states, they are severely limting what is
going on the internet, if not outright forbidding renote
access, and the ones that are allow ng renbte access tend
to allow renote access to court-created records and not

party filings.
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HONORABLE NATHAN HECHT: And one of the ways

it'slimted is a practical way, which is that the rule
will be, well, you can put all the records you have on the
i nternet except you can't ever reveal this kind of
i nformati on; and since the clerk has no physical way, no
practical way of going through and culling all that out,
then you just can't put anything on the internet. If you
wanted to take the tine to go through page by page then
you could conply with the rule, but since you can't, the
rule effectively bars doing that.

MS. HOBBS: Yeah. So even the ones that
seemto have a liberal renote access policy, when you

really get right into their law they're not putting a | ot
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up on the internet.

HONORABLE NATHAN HECHT: The Federal system
is pushing the other way. The Federal systemis doing
something like what we're doing with a strong presunption
that there should be nore access rather than |ess.

Al though | have to say that when they get to the |evel of
frustration that we're at or maybe a good bit bel ow t hat,
they just give up and say, "Well, we're just not going to
put that on." | don't think they have tried to go through
and separate it out as carefully as we're doing it here,
but there is -- they started with a strong idea that

what ever is at the courthouse ought to be on the internet.

M5. HOBBS: But they do have a subscri ber
systemthat gives them sone confort on what's in there.

HONORABLE NATHAN HECHT: Right.

MR HAMLTON. O course, as you said, it
puts a trenmendous burden on both the |awers and the clerk
to figure out what can go on there and what can't.

CHAI RVAN BABCOCK:  Buddy.

MR. LON  You know, HI PAA, there is 176
pages, and |I've read it a lot, and it's true that if you
file a lawsuit you waive what information is relevant only
to that suit, but there's other information that's not,
and H PAA is real restrictive on giving out any mnedi cal

information, including that you' re even a patient of that
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doctor. And so |I'mafraid H PAA could be read to nmean
that it's just nmerely necessary for this lawsuit and these
parties and not for the world. | think that there would
be certain information, and | can't segregate what it may
be, but, | think --

CHAI RVAN BABCOCK: If that's true it's going
to be --

MR LOWN | would probably have to go al ong
-- | would go along with the way they've drawn it.

CHAI RVAN BABCOCK: | f what you say is true,
though, it's going to be picked up by our 15.4(a).

MS. HOBBS: | think Buddy nay be talking
about a policy choice, though, rather than whether or not
it's really restricted, but it's a policy conversation
that the feds consider this stuff essentially private as
much as possi bl e.

CHAI RVAN BABCOCK:  Yeah. Ckay. Any nore
comments on 15.4(b)? Al right. How nany people are in
favor of 15.4(b), "a nedical, psychol ogical, or
psychiatric record, including an expert report based on a
nedi cal , psychol ogi cal, or psychiatric record"? Raise
your hand.

How nmany opposed? By a vote of 18 to 1 that
will pass.

(c), "a pretrial bail or presentence
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investigative report." Discussion on this. Judge Wnack,
did you have anything you'd like to --

HONORABLE PAUL WOMACK: Only as | said in ny
letter, that the presentence investigation report is
al ready restricted frompublic access at the courthouse
over the counter. It certainly doesn't hurt to have it in
here, | suppose.

CHAI RVAN BABCOCK: So that woul d be picked
up by (a) and this subparagraph (c). Okay.

HONORABLE NATHAN HECHT: But why have it in
twi ce?

CHAI RVAN BABCOCK: Wiy have it tw ce?

Ri chard.

MR. MUNZI NGER: The judge has addressed the
presentence investigation report, but what about pretria
bail reports? Are they --

HONORABLE PAUL WOMACK: No, they're not.

MR, MUNZI NGER: See, that troubles
me because -- well, this is renote access, but a citizen
is put injail or a bond is going to be set for a citizen
Do his fellow citizens have an interest in knowi ng why the
bond is so high or so low? And | am concerned about
restricting access to pretrial bail reports. Good god,
we're taking people's freedomaway if they don't put up a

mllion dollars. Wy? WelIl, because he carried a
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pro-life sign in front of Teddy Kennedy's house. Well,
put it at 10 billion.

You know, you need to be careful about the
ki nd of thing that you're concealing frompeople. This is
a free country where people say and do things, and if
sonebody doesn't like it, you're going to put themin jai
and set bail.

CHAI RVAN BABCOCK:  The LA Tinmes wants to do
a survey, a national survey, on bail in 10 southern
states, or Texas and Virginia. Judge G ay.

HONORABLE TOM GRAY: | think, and |I'm
somewhat specul ating here, but renmenber that we do have a
presunpti on of innocence until proven guilty; and in a
pretrial bail report you're going to have a defendant's
financial information access in there; and although the
account infornmation nay be protected under the earlier
rule, the valuation of assets wouldn't be; and what in
effect you're going to be requiring if you don't Iimt the
renote access is you're going to have a person who has
been accused of a crime, their financial information
available for all the world to see; and so very definitely
you' ve got a trade-off; and we drew the line at rather
than no access to it, no renpte access to it.

CHAI RVAN BABCOCK:  Judge Chri st opher

HONORABLE TRACY CHRI STOPHER: ©Ch, |'m sorry,
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CHAI RMAN BABCOCK:  You were stretching?

HONCRABLE TRACY CHRI STOPHER: | was

gesturing.

CHAI RVAN BABCOCK: Okay. |If we took

presentence investigation report out as redundant and | eft

"(c), a pretrial bai

report," would that be the

appropriate way to do it?

HONORABLE TOM GRAY: It works for ne if

we're confortable that the presentence investigation

report -- yes.

CHAI RVAN BABCOCK: (Ckay. Anybody el se?

HONORABLE DAVI D PEEPLES: What do we gain by

doing that? Sonetinmes it's helpful to have a list right

there in front of you that pretty well sunmarizes

everything, and even if it is redundant it m ght do sone

good, and it certainly, it seems to ne, does no harm

CHAI RVAN BABCOCK: Ckay. Wiich way do we

want to go?

HONORABLE TOM LAWRENCE: Leave it all in.

CHAl RMAN BABCOCK: Leave it all in?

MR LOW Leave it all in.

CHAI RVAN BABCOCK:  Anybody di ssent from

that? Okay. W'Ill leave it in. How many people are in

favor of subpart (c),

rai se your hand?
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How nmany opposed? By a vote of 15 to 1 that
passes.

(d), "a statenent of reasons or defendant
stipulations in a crimnal case, including attachnments."

HONORABLE TOM GRAY: The comment with regard
to this as far as the subconmittee is this is as it cane
to us fromthe Judicial Council, and I don't think we
tweaked it at all. And we all said, "Wat is a statenent

of reasons,” and Lisa said, "I think that's sonething to
do with crimnal cases fromthe Federal system" so that's
the closest we knew it, and | think with Judge Wnmack
here, if he confirnms that, | don't know that that needs to
be in there because it just doesn't exist in Texas |aw,
and | don't want to confuse anybody.

CHAI RVAN BABCOCK: Judge Wonack?

HONORABLE PAUL WOMACK: Yeah. That's in ny
letter. That termis just not used, and | know it is used
in a couple of different contexts on the Federal side, one
of which woul d make sense for this purpose.

CHAI RVAN BABCOCK: Yeah. You say -- so
think can we take statenment of reasons out as sonething
that just wouldn't be applicable under Texas | aw?

HONORABLE TOM GRAY: O is it sonething that

may actually wind up in a Texas case if they decided they

didn't have jurisdiction for sonme reason and it wound up
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back over in a Texas case?

HONCRABLE PAUL WOVACK:  Short answer woul d
be no.

CHAI RMAN BABCOCK:  Yeah, Judge Duncan

HONCRABLE SARAH DUNCAN: 1've never
under st ood why these woul d be excepted fromrenote access.
Can sonebody explain that to nme?

CHAI RVAN BABCOCK: Judge Wnack has the sane

point in his letter.

MS. HOBBS: | think the Judicial Counci
thought that there were a |l ot of witness -- hearsay
w tness statenents and stuff like that in them | don't

know. That was ny understandi ng of why they didn't want
it in there.

CHAI RVAN BABCOCK: Wel |, Judge Wonack says
why woul d def endant stipul ati ons be excluded? 97 percent
of felony convictions are the result of guilty pleas. |
nean, alnost all of themare based on judicial confessions
and stipulation of evidence, which are routinely included
in clerk records.

HONORABLE TOM GRAY: Well, | don't read a
ot of those in connection with the guilty pleas, but when
you get further down you get into the evidence exhibits
where | had sone problens, but if the sane type

information is included in the stipulations of evidence as
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to who the victimis and what the defendant did to the
victimand the victinms' names and all the nine yards that
go with that, | would have a problemwth all of that on
there, publicly avail able.

CHAI RVAN BABCOCK: Judge Duncan

HONORABLE SARAH DUNCAN: Judge Wormack woul d
know this better than |I. | have never read one that was
that detail ed.

HONCRABLE TOM GRAY: And, see, the few that
| have read have not had that |evel of detail init.
Usually it's alnost the elenments of the offense

HONORABLE SARAH DUNCAN: It's just you
basically recite the charge in the indictnent, right?

HONCRABLE PAUL WOVACK: Well, it can run the
gamut, and the basic one is "I agree that | conmitted
every act alleged in the indictnent," but in Bexar County,
unl ess things have changed very recently, they staple an
inch thick police offense report.

HONCRABLE SARAH DUNCAN:  Yeah, we do have
t hat .

MS. HOBBS: And that makes sense because |
remenber it was Polly Spencer was the one who consulted
with some crimnal --

HONORABLE SARAH DUNCAN: W did have that.

That's true

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13370

HONORABLE PAUL WOVACK: And so | wasn't
awar e of what your goal was here. Are you |ooking for
information that's going to be digitized? Because that's
not going to be --

CHAI RMAN BABCOCK: The goals are fl uid.

HONORABLE PAUL WOVACK: | understand these
are high level policy decisions that are being nade in the
public interest, but those things would certainly be
available in the clerk's --

HONORABLE SARAH DUNCAN:  Yeah.

HONORABLE PAUL WOMACK: -- record, so it's
not that they're going to be -- you' re not doi ng away
with --

HONORABLE SARAH DUNCAN: They're not going
to be seal ed.

HONORABLE PAUL WOMACK: It's not a question
of conplete privacy. You're just talking about the
Bangl adesh i nvestigator --

HONORABLE SARAH DUNCAN: Ri ght.

HONORABLE PAUL WOVACK: -- | guess seens to
be the paradi gm

HONCRABLE SARAH DUNCAN:  Yeah, and | have
seen sonme of those offense reports that | think Tom and
at |least would agree we don't really --

HONORABLE TOM GRAY: | don't care for them

D Loi s Jones, CSR
(512) 751-2618



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13371

HONCRABLE SARAH DUNCAN:  -- want to see on
the internet. There could be sone really awful
illegitimte purposes put to sone of that information.

CHAI RVAN BABCOCK:  Buddy.

MR LOWN But, Judge, in some crimnal
cases, | know | have been involved in a couple of them
where we stipulated if John Jones were called to testify
he woul d say so-and-so and so-and-so and so forth, to save
fromcalling a witness, and |I'Il stipulate, and quite
often that's the whole case, and you let the judge kind of
decide the case. |Is that -- | mean, | consider that a
stipulation of the defendant. It's really a stipulation
of the parties.

HONCRABLE PAUL WOVACK: Yeah, | wasn't sure
what stipulation of the defendant is since you can't
unilaterally stipulate by your --

MR LON Can't do it by yourself, but we do
stipulate, both parties agree to stipulate if so-and-so
were called he would testify to this, he would say this,
he woul d say that.

CHAI RVAN BABCOCK: kay. Yeah, Judge
Pat t er son.

HONCRABLE JAN PATTERSON:  Well, | would say
that (d) as it's witten is fairly unintelligible, but I

also think it's subject to great mischief and that the
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same reasons we open up our court systemin crimna
trials for all to see and that they are public trials is
the reason why we ought not to lint what's available in
crimnal trial, particularly a plea

HONCRABLE PAUL WOVACK: Yeah, if you
consider it's been the public policy in Texas since 1931
that people couldn't be convicted of felonies on their
nere plea of guilty, there had to be sone evidence, and as
| said, in 97 percent of the cases this is going to be it.
So to the extent that we want there to be a public
under st andi ng of why this conviction took place, | don't
see why this would not be -- would not --

HONORABLE SARAH DUNCAN:  Renenber, this is
not public access. This is only renpte access.

HONOCRABLE PAUL WOMACK: Ri ght.

CHAI RVAN BABCOCK: Ckay. Any ot her
commrents? Richard Munzi nger

MR. MUNZI NGER: | appreciate the distinction
bet ween public and renpote, but | once agai n wonder why the
renote access is forbidden but the public access is not.
It doesn't nake sense to me. | can have it, but | can't
take advantage of the appropriate technology or the
technology that allows ne to have it as | wite ny article
for the Los Angeles Tines in Los Angeles rather than fly

to New Deal or wherever it night be in Texas to go | ook at
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the court's records. | just don't understand it, and
have a probl em about restricting public information,
obvi ousl y.

HONCRABLE JAN PATTERSON: | was a Federa
prosecutor, and this |line nakes no sense to ne.

CHAI RVAN BABCOCK: Ckay. Judge Lawrence.

HONCRABLE TOM LAWRENCE: Yeah, |'mnot sure
what a statenent of reasons would be in Texas, but
defendant's stipulation, if you're talking about the plea,
| would think that would certainly be on there. [If you're
tal ki ng about an evidence stipulation where we stipulate
to such and such, you're going to have to prove it up, and
| don't see why that can't be on there. The police
report, this doesn't say anything about that, but are we
tal ki ng about having police reports, which are not
necessarily court records, are they, on the internet?

HONORABLE SARAH DUNCAN: I f they're attached
to the stipulation, yeah

HONORABLE TRACY CHRI STOPHER: If they're
filed in your case file, they're a court record, they're a
case record.

CHAI RVAN BABCOCK: It seems to nme that the
interests on (d) are a little different than they were on
-- certainly on (b), and that is that this is primarily

protecti ng soneone who has either stipulated to or
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ot herwi se been convicted of a crine.

HONCRABLE SARAH DUNCAN:  No. That's not the
intent.

CHAI RVAN BABCOCK: It may not be the intent,
but that's the effect of it.

HONORABLE SARAH DUNCAN:  Well, that is an
effect of it. The intent is to --

HONORABLE TOM GRAY: Protect a victim |
nmean, that's really what --

HONORABLE SARAH DUNCAN:  And not just the
victim but to preclude the perverted illegiti mte uses of
alot of information in crimnal cases. That's ny
concern. | believe that's Judge Gray's concern

CHAI RVMAN BABCOCK: Judge Peepl es.

HONCRABLE DAVI D PEEPLES: The judgment of
conviction in a crimnal case is renotely accessible, is
it not?

HONCRABLE TOM GRAY: Correct.

HONORABLE DAVI D PEEPLES: What do we gain by
havi ng the stipul ati ons accessible if you' ve al ready got
the judgnent of conviction? | nmean, what Judge Wonack
saidis alot of tinme there is hardly any information in
the stipul ati ons beyond the -- what you could get in the
judgrment itself. If, on the other hand, it is like San

Antoni o and ot her places, too, where there is a |ot of
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information in there, there is a big difference.

HONCRABLE PAUL WOVACK: Yeah. |In those
situations there is a | ot of personal evidence. | nean
personal information, too. You know, nanmes and addresses
of witnesses and victins.

HONCRABLE DAVI D PEEPLES: Cory detail s.

HONORABLE PAUL WOMACK: It's all going to be
in this.

HONORABLE DAVI D PEEPLES: | woul d say that
when there is sonething about a crininal case that kind of
cries out to be spread around and known, the news nedi a
are pretty good about getting that to us. They know how
to do it, and they don't need conputers to do it.

CHAI RVAN BABCOCK:  Carl

MR HAMLTON:. | just think we're going
about this the wong way. | think fromthe public
perspective, we ought to be witing a rule that says
here's what we're going to nake available to you renotely.
Don't put the burden on the clerk to figure out what al
| aws are available that say you can't put it on there.

Al this -- that's the burden of the clerk, and now we're
argui ng about all these things that they can't see.

Why don't we just tell themthey can see
everything generated by the court, the order, the indexes,

the docket, the register, all of those things that are
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court-generated can be nmde avail abl e by renpte public
access? Anything else you have to go the courthouse and
| ook at it, and then the burden is not on the clerk to
figure out how many |laws are there out there that say we
can't put this docunent on there or that docunent and we
don't have the problemw th the toggle switch or the
passwords or anything el se.

MR, LON One of the theories behind the
stipulation being protected is that is the testinony, they
stipulate what the testinmony would be. Al right. You
couldn't put that on television. You couldn't -- you
know, so that it -- or ordinarily the judge can prevent
sonebody fromtelevising the trial, you know, putting
cameras -- well, they are under certain restrictions.

CHAI RVAN BABCOCK: | mean, caneras in a
courtroomis a whole other issue, but --

MR LON No, what |I'msaying is |'m not
agreeing or disagreeing with it being in there. 1'm
saying that is kind of the trial and whether they could
put the trial on the internet or not. That's all

CHAI RVAN BABCOCK: (Ckay. Judge Yel enosky.

HONORABLE STEPHEN YELENOSKY: Carl, | think
the reason we didn't do that fromthe prior neetings is
that at |east sone of us, including nme, started with the

premise that it wasn't really a good reason to exclude
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fromrenote access what was available locally, and I know
peopl e di sagreed with that, but apparently there was a
fair anount of sentinent about that and why there was a
debat e about excluding altogether famly | aw cases, and
ended up voting for that, but | had sone trouble doing
that, so that's why | think we're | ooking at what's

excl uded as opposed to what's, you know, just minimally

i ncl uded.

CHAI RVAN BABCOCK: Yeah. W need to -- it's
4:40. Judge, we need to nove on. Judge Christopher, you
want to --

HONORABLE TRACY CHRI STOPHER: Can | just
ask this one question because Bonnie had nentioned this
earlier? Even if we designated sonething as excluded from
renot e access soneone can conme down to the courthouse and

say, "I want to buy all these records," and they can put
themon a disk and they can put themon the internet. So
why we are preventing our district clerks fromputting
these things in renote access is -- and maki ng everyone's
life conplicated is beyond ne.

HONORABLE TOM GRAY: Because it's not there
until somebody does that.

HONCRABLE TRACY CHRI STOPHER Wl |, you

know, it will be, and it's happening now, so we are

creating this bureaucratic | awer-sanctioned --
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sanctionabl e because | see sanctions here at the bottomif
someone fails to put "excluded fromrenote access" at the
top of, you know, one of their docunents, nightnmare.

CHAI RVAN BABCOCK: (Ckay. Let's vote on this
one. Judge Wbnack, you get the final say if you want it.

HONORABLE PAUL WOVACK: What are you on?

CHAI RVAN BABCOCK: We're on (d).

HONORABLE DAVI D PEEPLES: Chip, we're not
stuck with the wording of (d), are we? Like statenment of
reasons, | haven't heard a good reason why that ought to
stay in there.

CHAI RMAN BABCOCK:  Yeah, that probably ought
to go out.

HONORABLE TOM GRAY: M suggestion woul d be
take everything prior to "stipulations" out so that it
says "stipulations in crininal cases, including
attachments. "

HONCRABLE DAVI D PEEPLES:  Un- huh.

CHAI RVAN BABCOCK: kay. Fair enough. Any
t hought's, Judge Wonack?

HONORABLE PAUL WOVACK: The only one | have
that's a big question -- |'mnot even a nenber of the
conmmittee, nmuch |l ess a nenber of the Suprene Court that's
going to wite the rule, but so, is the big question

wel |, yeah, we understand this is open -- this is open to
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everybody in the world that can make it down to the
court house?

CHAI RVAN BABCOCK:  The internet cafe.

HONCRABLE PAUL WOVACK: The courthouse in
Beaunont .

CHAI RVAN BABCOCK:  Yeah

HONCRABLE PAUL WOVACK: That's not for ne.

CHAI RVAN BABCOCK: (Okay. Let's vote.
Everybody if favor of (d), "stipulations in a crimina
case including attachnents," raise your hand.

Everybody keep them up who's got them up.
Al'l opposed? It passes by a vote of 11 to 7.

(e), "incone tax returns.” Any discussion
about income tax returns?

HONORABLE TRACY CHRI STOPHER: So a noti on
for sunmary judgnent that attaches an income tax return is
goi ng to have "excluded fromrenpte access" on the front
of it, and that nmotion will not be available? Just so
under stand how the rule works. |'m opposed.

CHAI RVAN BABCOCK:  Ckay.

MR. MEADOWS: Voting out of order

HONORABLE TRACY CHRI STOPHER: | think it
will be a 10 to 1 again.

CHAI RVAN BABCOCK:  Any ot her di scussion

about incone tax returns, return?
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MR LOW Let's vote.

CHAI RMAN BABCOCK: Al right. Everybody in
favor of (e), inconme tax return?

Al'l opposed? 15 to 2, in favor.

(f), "a case record in a Fanmily Code
proceedi ng other than a case record such as a judgnent,
i ndex, cal endar, docket, mnutes, or register of actions,
created by a court in its adjudicateive function." Any

di scussion on this? W had a | ot of discussion about this

bef ore.

HONORABLE STEPHEN YELENOSKY: Just on the
wor di ng.

CHAI RVAN BABCOCK: Yeah. But anything --
Ri char d.

MR, MUNZINGER: Now as witten it would
include any pleading in a famly court case.

CHAI RVAN BABCOCK: That's correct.

MR. MUNZINGER: Original petition,
counterclaim et cetera, so everything filed in a case
subject to the Fanily Code is exenpt fromrenpte access.

CHAI RVAN BABCOCK: | think that's the intent
of this, isn't it, Sarah?

HONORABLE SARAH DUNCAN:  Unh- huh.

CHAI RVAN BABCOCK:  Yes.

MR. MUNZI NGER: Are there cases where Fam |y
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Code cases woul d be joined with sonething el se?

HONORABLE SARAH DUNCAN: |'m sorry, would

MR MUNZINGER: Is it possible that there
may be sone lawsuit in which nore than the Fam |y Code is
i mpli cated?

MR. LON Personal injury, can't you conbi ne
personal injury in a -- yeah

HONCRABLE DAVI D PEEPLES: Tort cases can be
brought in a Fanily Code case

MR LON Right, they can be.

MR. MUNZI NGER: And they woul d be excl uded.

PROFESSOR CARLSON:  Yes.

HONCRABLE DAVI D PEEPLES: Husband and wife
suing each other in tort in the context of a famly
proceeding | guess would be swept in by this.

CHAI RVAN BABCOCK:  Yeah.

MR WLDER So you're still leaving in
j udgrent s?

M5. HOBBS: Yes.

CHAI RVAN BABCOCK:  Yes.

HONORABLE STEPHEN YELENOSKY: And does this
i nclude or subsune the sensitive case data, because if the
j udgrment has bank accounts in it and stuff?

CHAI RVAN BABCOCK: Separate problem
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HONCRABLE STEPHEN YELENCSKY: Huh?

CHAI RVAN BABCOCK: That woul d be a separate
i ssue.

HONORABLE STEPHEN YELENOSKY: And that's
going to be an issue in alot in famly |aw cases.

CHAI RVAN BABCOCK: Yeah, we're going to have
to deal with orders separately.

HONORABLE DAVI D PEEPLES: In support of
leaving this in | want to say that the famly cases have
the nost sensitive and private information of anything
we' ve been tal king about and probably the | east public
interest in knowi ng about it and, therefore, the |east
justification for being on the internet.

MR LOW Right.

HONORABLE TOM GRAY: And probably the nost
potential nei ghbor interest for abuse of what is your
nei ghbor doi ng.

HONORABLE DAVI D PEEPLES: And extortion by
whoever wants to plead all the dirt against the other one.

HONORABLE SARAH DUNCAN:  Ri ght.

CHAI RVAN BABCOCK:  True enough. Richard.

MR. MUNZINGER: Is there any need to define
"Fami |y Code proceeding"? | guess that was the question |
was asking earlier in a stupid way.

MS. HOBBS: Well, we define it -- that's a
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76a concept, and what's the verdict there? Are we having

a hard time knowi ng what Fanily Code proceedi ngs are under

76a?

CHAI RVAN BABCOCK: |'m not aware of any
case.

MR. LON Any proceedi ng under the Famly
Code.

CHAI RVAN BABCOCK: Ckay. Any ot her
comment s?

HONOCRABLE TOM GRAY: Would it make it
clearer if we said "a case record involving a Fam |y
Code" ?

MS. HOBBS: Huh-uh. | would track 76a.

CHAI RVAN BABCOCK: No. That's too broad.
Al right. Everybody in favor of (f) raise your hand.

Al'l opposed? That is unaninous.

(g), "an exhibit tendered or adnitted at a
hearing or during a trial." Discussion?

HONCRABLE TOM GRAY: 1'Il take it on unless
you just want to go straight to the vote

MR, LON Let's go.

CHAI RMAN BABCOCK:  For the record why don't
you --

HONCRABLE TOM GRAY: W felt [ike it was too

difficult to protect the record, if you will, and keep out
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all of the stuff that you would not want on renote access
or sonmehow i ndependently protect it while you were trying

to worry about a hearing or a trial, and so as just a

broad category of documents -- and this really arose out
of the crimnal law context of -- and then we found the
application in the civil law as well, but just the stuff

that gets into evidence during the course of the trial or
hearing that you just don't want to open it up to the
whole world, and it's all the sane things that Sarah and
have tal ked about before here, the photographs. | nean,
if it's a personal injury case, the ones where there is
di smenbernent, and it was just a lot of stuff in there
that you didn't want readily available in the public

ar ena.

CHAI RVAN BABCOCK: (Okay. Any other comment?
Judge Bl and.

HONORABLE JANE BLAND: |If we're presum ng
that there ought to be open access and we have a provision
that allows the court for good cause shown to exclude
ot her docunments, | don't see why we should bl anketly
excl ude exhibits fromrenote access as |long as they're not
of the categories of the kind that we have been voting on
so far. | nmean, it seens as though things that ordinarily
woul d otherwi se be able to be accessible remptely, if

they're exhibits they're not, and I just think it's an
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overbroad attenpt when it would be easier just to exclude
exhi bits that are excludible.

CHAI RVAN BABCOCK: Richard, then Sarah

MR. MUNZI NGER:  Looki ng down to 15.5(a),
people who file sonmething that's subject to -- that's
excluded fromrenote access have to label it in 36 point
font, so that nmeans ny trial exhibits in my lawsuit have
to have that cover page on themor |I'msubject to
sancti ons.

HONORABLE TRACY CHRI STOPHER: That's right.

M5. HOBBS: Tomls issue is comng up

MR. HAM LTON: Also, a nmotion for sumary
j udgrment woul d have to have that on there, too.

MR. MUNZI NGER:  Ch, well, we've already got
that. | nmean, we already know that, but --

HONORABLE TRACY CHRI STOPHER:  Everything we
file has an exhibit attached, al nbst everything. Are we

tal king about just trial exhibits here or exhibits to

noti ons?

HONORABLE STEPHEN YELENOSKY:  Sunmary
j udgnent .

M5. HOBBS: Well, the rule says "at a
hearing or during a trial," but --

HONORABLE JANE BLAND: So it woul d include

exhibits, and | take issue, Tom wth your interpretation
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of the rule that says that because a exhibit is excluded,
you know, a medical record is excluded, anything that
refers to that nedical record would al so have to be
excluded. | don't think we should wite the rule that
way.

M5. HOBBS: The rule isn't witten that way.
| think it's a clerk's office thing, that the clerk's
office if there's a nedical -- if anything in that
docunent is excluded fromrenote access, they don't have
the ability to go in and take out part of the docunent.
They're just going to have to click a button that it's
renote or not renote, so it's nore of a practical effect
of the rule than the requirenent of the rule.

CHAI RVMAN BABCOCK:  Judge Duncan

HONORABLE SARAH DUNCAN:  This is in answer
to Judge Bl and's question about why don't we identify the
types of docunents, exhibits that we don't want to be
renotely accessible. | remenber with one of the first
crimnal cases | worked on 10 years ago was a nman who
vi deot aped his nolestation of child victins in great
detail with the father and the nother watching. | don't
want to depend on that crimnal defendant and | don't want
to depend on that prosecutor to get those docunents seal ed
fromrenote access. | want themjust not available. |

don't want to have to depend on the parties to the
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renotely accessi ble and what shouldn't, and that's why the
subcommittee came up with a default of no exhibits.

HONORABLE TRACY CHRI STOPHER: But we are
dependi ng upon the crimnal defendant or the D. A to
stanp on that tape or picture "excluded fromrenote
access. "

HONORABLE TOM GRAY: That is the issue --

HONORABLE TRACY CHRI STOPHER: So that it's
i dentified.

HONORABLE TOM GRAY: That is the issue that
Lisa and | didn't lead with, is exactly that, of there's a
nmechani cal problemin the rule regardi ng whether or not
the issue that you and Richard are tal ki ng about, whet her
those exhibits would have to be -- | think Lisa was right
in getting through the list of what needs to be excl uded.
Then the next question is going to be of those that are
goi ng to be excluded whi ch ones have to have the caption
on it.

HONORABLE SARAH DUNCAN: | had never
contenpl ated that you would have that caption on an
exhi bit.

HONOCRABLE TOM GRAY: This is --

HONORABLE SARAH DUNCAN: Maybe | read it,

but | never --
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HONORABLE TOM GRAY: And it's the sanme thing
with Family Code cases. W did not anticipate that the
caption would be on every Fam |y Code pl eadi ng because
they are going to be excluded as a category, but right now
we recogni ze that that is not clear in the rule, and we
need to nechanically address that, but | think Lisa was
right and we just need to decide first whether or not this
category of information docunment is going to be renote
access available or not and then decide whether or not it
has to get the | abel and the nechanics of the clerk's
operation.

HONORABLE STEPHEN YELENOSKY: Well, then is
it also underbroad because it doesn't deal with exhibits
filed I'i ke summary judgment exhibits?

HONORABLE TOM GRAY: Actually, in affect it
does because that's a pleading, and if the attachnent to
that summary judgnment contains information that woul d be
excluded then that filing it would be --

HONORABLE STEPHEN YELENOSKY: It won't be
excl uded because it's not tendered at that point at the
heari ng.

HONORABLE TOM GRAY: But it's going into the
court record, and it is a docunent that's excluded -- oh
you' re sayi ng what exhibit?

HONORABLE STEPHEN YELENCSKY: The exhibit is
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only excluded if it is offered at a hearing, so the very
same exhibit | attach to a sumary judgnment notion goes in
renote access.

HONORABLE SARAH DUNCAN:  Now, |' m not
speaking just for nyself and Tom nay di sagree or sone
ot her nmenmber of the subcommittee, |'m not concerned about
witten exhibits. |'mconcerned about visual exhibits.

HONCRABLE TRACY CHRI STOPHER Wl |, then
let's make the rule visual exhibits. It is so overbroad.

HONORABLE STEPHEN YELENOSKY: \Well, it's
overbroad and it's underbroad, because | nean |'msure we
can i magi ne paper exhibits that we would be concerned
about being on renpte access, and to say, well, okay,
we'll just draw the line of what's offered at a hearing
and what's not when the same document or whatever it is
m ght be offered or might be attached to the summary
judgrment and offered at the hearing.

HONORABLE TOM GRAY: If the only reason that
it is not available by renpote access is because it was not
of fered during the course of the hearing or trial then
you're right. Some that have been filed, attached to a --
and we even di scussed specifically the business records
exception and the need to file the affidavit with the
exhibits attached 14 days prior to trial. | mean, that's

your classic filing of exhibits that you know is going to
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conme inlater. So if the only reason that that exhibit
that ultimately gets introduced at trial isn't there unti
the day of trial, you' ve already excluded the exhibit,

but -- or you have excluded the exhibit because it was
admtted at trial, but it is renmotely avail able because it
was attached to sonmething that was filed and it doesn't
fall under one of the other categories.

HONCRABLE STEPHEN YELENCSKY: Right.

HONORABLE TOM GRAY: So it is renmptely
available as the filing, but as the category that it
ultimately fell under as an exhibit, that copy is not
going to be on renpte access. And it nay not nake any
sense to do that, but it was the easy way to create a
basket of all the things that you didn't want out there,
whi ch was the exhibits that were marked or tendered and
filed.

HONORABLE SARAH DUNCAN:  And to clarify or
correct, because you're right, there are witten exhibits
that | have seen and can imagine that | don't want
renotely accessible and I don't think many of us woul d
want renotely accessible.

CHAI RVAN BABCOCK: Justice Bl and.

HONCRABLE JANE BLAND: Can't we have a
mechani sm where the parties can agree to not have

sonet hing accessible renptely and then submit it to the
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judge and |l et the judge say "not for renote access" or is
that, you know, some sort of content-based restriction?

HONORABLE TOM GRAY: That would be (i).

HONCRABLE JANE BLAND: | know, and |I'm
saying if we have that and, you know, we rely on judges to
nmake those inportant decisions all the tinme. You know,
they tendered Beyonce” Knowl es' diary to ne to read and to
return, and they had to count on ne not making it renotely
accessi bl e to anybody, the parties did. That's an
exanpl e, but --

HONORABLE STEPHEN YELENOSKY: Coul d you
share it with us?

HONORABLE JANE BLAND:  You know, | don't
think we're giving enough --

CHAI RVAN BABCOCK: What did it say?

HONORABLE JANE BLAND: | don't think we're
gi vi ng enough, you know, deference to the process that is
in place. The parties can enter into a protective order
to keep things frombeing renotely accessible, and the
judge can order it not renotely accessible for good cause
shown. Wiy would we want to bl anketly exclude al
exhibits fromrenote access?

CHAI RVAN BABCOCK: Judge Patterson

HONCRABLE JAN PATTERSON:  Just because it

sort of fell on silence and | feel this need, but |
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understand the history of all of this, but as we struggle
with all of this | just wonder whether Carl's conment
whi |l e ago does not carry a great deal of wi sdomthat we
deci de what limted docunments should be made avail abl e by
renote. | just second his thought.

CHAI RVAN BABCOCK:  Any ot her conmments on
(9)7

HONORABLE DAVI D PEEPLES: | want to agree
with what she said. |If | understand what Carl said, is to
say court-generated docunents you can get by renote and
assune anything else the court specifically puts out there
for renote and nothing else. Was that basically it?

MR HAM LTON: That's basically it.

HONORABLE DAVI D PEEPLES: | think there's a
lot to be said for that.

CHAI RVAN BABCOCK:  Anyt hing nore on (g)?
Okay. Everybody that's in favor of (g), "an exhibit
tendered or adnitted at a hearing or during a trial,"
rai se your hand.

Al'l opposed? That passes by a vote of 12 to

(h), "a docunent filed with the court in
canmera solely for the purpose of obtaining a ruling on the
di scoverability of such documents."

HONCRABLE STEPHEN YELENOSKY: Cone on,
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sonebody.
HONORABLE DAVI D PEEPLES: Tracy, how about
that one?

HONCRABLE TRACY CHRI STOPHER: |'mvoting for

CHAI RVAN BABCOCK: This is right out of 76a.
That passes unani nously on a voice vote.

(i), "any document excluded fromrenote
access by court order for good cause shown." Discussion
about this? Buddy.

MR LON No. I'mvoting for it. Sorry.

CHAI RVMAN BABCOCK:  Any ot her di scussion
about this?

Al'l right. Everybody in favor of (i), "any
ot her docunent excluded fromrenote access by court order
for good cause shown," raise your hand.

Al'l opposed?

MR. HAM LTON: Chip, back to --

CHAlI RVAN BABCOCK: WAit, wait. Hold it.
We're still taking a vote. Are you opposed?

MR. HAM LTON:  No.

CHAI RVAN BABCOCK: kay. Anybody opposed?
That's unani nous. Ckay.

MR. HAM LTON: Back to (h), it says, "ruling

on discoverability,"” but it could be adnmissibility also at
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the tinme of trial and they're in canmera docunents.

HONCRABLE SARAH DUNCAN: Those are excl uded
under (g).

HONORABLE STEPHEN YELENOSKY: Wy not j ust
say "in canera"?

HONORABLE SARAH DUNCAN: It's tendered for
admi ssion into evidence.

CHAI RVAN BABCOCK: Yeah. | think that's
covered. Let's go to 15.5.

HONORABLE DAVI D PEEPLES: Chip, before we go
there, howis the end result of what we've just voted here
different fromwhat Carl said in terns of what gets on the
i nternet?

CHAI RVAN BABCOCK: Wel |, David, we had a
ful some discussion not only at the |ast neeting but the
one before that on the phil osophical issue. This
subcommi ttee has had five or six neetings that took hours
and hours and came up with this, and | think we owe it to
the subconmittee and the Court to vote on this. W can
have anot her di scussion on the phil osophical issue if we
have tinme, but | think our tinme is better spent dealing
with the subconmittee's work because we're not going to
get to it all in the two ninutes we have left today and
the two hours we have tonorrow, and we're going to mss --

we're going to lose half the people that are here. W' ve
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HONORABLE JAN PATTERSON: And that's a good
pl an, but we al so ought to at |east be open-m nded because
we have been edified by the process.

CHAI RVAN BABCOCK:  Sure.

HONORABLE JAN PATTERSON: And | think it's
all helped us to think about it.

CHAI RVAN BABCOCK: | agree. | just don't
want to spend a whole lot of time going back and repl ow ng
ground. Carl's point was well-stated, and your seconding
of it is well-nade, too, and David has had a speech about
it, but we are doing a disservice if we don't tal k about
t hese ot her nechani cal points.

HONORABLE JAN PATTERSON. We agree. W
agr ee.

HONORABLE DAVI D PEEPLES: Are we on the
verge of quitting for the day?

CHAI RVAN BABCOCK: Define "verge."

HONORABLE DAVI D PEEPLES: Ckay. | do think
we are going to | ose sone people overnight, and I'm
wondering if we ought to have a sense of the house vote as
to whether we think generally this is a good idea or not
so the Court for whatever it cares would know. |'ve heard
a lot of people say -- they're going along and tal ki ng

about it line by line, but they don't |ike one bit of
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this. 1've heard that and | kind of feel that way nyself,
and | just wonder if the Court would be interested in
knowing it. Because you could get the inpression we're
all for this, we're just tinkering with the details, and
don't think that would be an accurate inpression

CHAI RVAN BABCOCK: Wl |, David, we did have
a whol e bunch of votes last time, including on that issue.
| can find it in the transcript if we want to take the
time, and we can also discuss it again today if we want
to, but we're not going to get to the procedures if renote
access is allowed, we're not going to get to third party
technol ogy providers, we're not going to get to exenpt
i ndividuals and entities, and we're not going to get to
the ot her issues about how you deal with orders, how you
deal with the JP and the nunicipal courts. | nean --

HONORABLE JAN PATTERSON: Let's go forward

CHAI RVMAN BABCOCK: | woul d be happy to go
anywhere we want to go, but it seens to ne we ought to
deal with what the subcomittee has given us.

MR. MEADOWS: Chip, | do think we're going
to lose a | ot of people.

CHAI RVAN BABCOCK: No question we are.

MR. MEADOWS: | wonder if we shouldn't stay
at this alittle bit |onger.

CHAI RVAN BABCOCK: We're going to. | didn't

D Loi s Jones, CSR
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nean to suggest we were going to quit at 5:00. So let's
try to get through as nuch as we can. 15.5, "Procedures
if remote access all owed. "

MR. MUNZI NGER:  You' ve skipped over 1, 2 and
3. Are we going to go back to those?

CHAI RVAN BABCOCK: The proposal was made by
somebody and seconded by others that we're going to do
15.4 and 15.5 and then we're going to go back to the
ot hers.

MR, MUNZI NGER: Ckay, sorry.

HONCRABLE TOM GRAY: On 15.5, Chip, | think
we've got to start actually with the title. The
"Procedures if renote access allowed,” and in the
subcomittee we didn't spend a whole lot of tine on the
titles thensel ves, and contenplate as we go through this
whet her or not "Procedure to facilitate rennte access”
woul d be a better caption, because the "Procedure if
renote access all owed" seens to only cone about if the
clerk of alocality has already decided that they're going
to have renote access and, in fact, these procedures apply
whet her the clerk has made that decision or not, so that
the documents will be in a state that if renpte access is
ever allowed, this has already been done, and so the
procedure is really designed to facilitate renpte access,

so bear that in mind as we go through it.
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CHAI RVAN BABCOCK: (kay. Discussion on (a)?

HONORABLE TOM GRAY: Wth regard to the use
of the term"party" it probably should be "a person”
because you may have a person who is trying to quash a
deposition or sonething of that nature.

The actual caption, actually, because we use
the reference to it in a different rule, we need to decide
if it's going to be terned a caption, a notice, or a --
oh, darn, | haven't a third option. A warning. The
caption itself "contains information excluded fromrenote

access," leads to the confusion that |'ve seen here today,
and maybe | didn't understand when we were even doing it
in the subcommttee's proposal

The way | looked at it is this goes on the
front of a docunment, and so if the document contai ned
that, ergo everything within the docunent was excl uded
fromrenote access, and so | had proposed or kicked around
sonme ideas for sone alternative | anguage, and the one that
fits on the page the best was "renote access prohibited,"
because it just takes up one line in the size type
speci fied; whereas, the |language in the rule can bl eed
over to as many as three lines, and space being at a
prem um on pl eadi ngs and courthouse filings.

And | don't know if you want nme to just keep

goi ng on coments, but on -- | would insert the words "the

D Loi s Jones, CSR
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followi ng caption inmediately prior to in 36 point" so
that it would read "nmust type or stanp the follow ng
caption in 36 point font" and then whatever the caption
is, but generally what the purpose of 15.5(a) obviously is
is a |label attached to the docunent as indicated at the
top of the first page of the case record, indicating that
that record, for the clerk's ease of identification, that
it is not going to be put on renbte access.

HONORABLE STEPHEN YELENOSKY: The entire
record or just that they're supposed to | ook through it?

HONCRABLE TOM GRAY: Well, the way |
interpreted it when | was working with the rule and -- was
that the entire record is -- in other words, it's -- and
it's like Lisa was tal ki ng about, the technol ogy that we
were told was utilized for naking these avail able or not
avai l abl e was essentially a toggle switch with regard to
that record. It's either this record is either available
or not avail abl e by renvote.

MR WLDER Needs to be the whole record.

HONORABLE STEPHEN YELENOSKY: Okay. Weéll
that mght affect how | feel about others. Because then
if one page is inconme tax, the other 50 pages are out, so
| nmean, that might affect how !l vote on a |ot of things.

M5. HOBBS: | think if you left the | anguage

"contains informati on excluded fromrenote access" you do

D Loi s Jones, CSR
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| eave the option of a clerk's office who is willing to go
t hrough and sonehow get online --

HONORABLE STEPHEN YELENOSKY: Which clerk's
of fice would that be, that has the time to do that?

M5. HOBBS: Well, that's the point, right.
But if you do "renote access prohibited" then it nakes it
like it's the party's decision, "Ha-ha-ha, here's ny
incone tax return attached as a docunent. You can't put
it online now "

HONORABLE STEPHEN YELENOSKY:  Uh- huh.

CHAI RVMAN BABCOCK:  Carl

MR. HAM LTON: This section doesn't put any
burden on the clerk to determni ne whether it should have
had that on there, and yet we say in 15.4 certain
docunents are not going to be allowed, so if | don't stanp
ny docunent "renote access prohibited,"” then that neans
the clerk can put it on there. So either I've got to
determine that or I'mjust going to stanp every docunent
that. If | stanp every docunent | file that, is that
going to be a violation of some kind?

HONORABLE SARAH DUNCAN:  Yes.

CHAI RVMAN BABCOCK:  Somebody said earlier
that they thought vyes.

MR. HAM LTON: And who is going to

sanction -- | nean, who is going to bring this up to the

D Loi s Jones, CSR
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court for sanctions | wonder?

MR LON It's just like when people stanp
every docunent confidential. You take themdown to the
judge. "We're supposed to go through this, they haven't
done it. They stanped this roll of toilet paper
confidential." The judge doesn't appreciate that, so if
you start doing that here, the other side, when the shoe
starts pinching you' re going to hear them holler

MR HAM LTON: But the other side doesn't
care. The other side can get at this renotely.

MR LOWN But it might be --

MR HAMLTON: It's only the people in
Bangl adesh that are going to --

CHAI RVAN BABCOCK:  You probably don't have
to fear themtoo nuch. Skip.

MR. WATSON: Steve's coment about, you
know, one piece of paper knocking out the whol e pl eading,
it's not too hard to envision that some will use that to
their advantage to keep something frombeing renotely
accessed, but nost of the people using the renpte access
are going to be the lawers who are going to try to get on
and find stuff or people who have definite interests.

It seems to me not too farfetched that
peopl e who are interested in using it pretty soon devel op

the practice of even, for exanple, in a notion for sunmary
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judgrment, if there is sonmething that we all know is not
going to be renotely accessible, that it will be
separately filed as Addendum No. 1 with its own cover
sheet and it will be referenced in the summary judgnent as
Addendum No. 1, Tab 1, and so the sumary judgnent is
going to be filed. Everything is going to be there, but
the specific parts that we all learn are going to not be
renotely accessible will be separately filed under
separate cover sheets and separately referenced so that
everybody knows what's going on. | just don't think it's
going to be that big a deal

CHAI RVAN BABCOCK:  Sar ah

HONORABLE SARAH DUNCAN:  As | understand it,
there are two hitches. [If an incone tax return is
attached to an original petition and that incone tax
return is never referenced and the only reason it's
attached is to keep that document from being renotely
accessed, there are two problens. One is does the clerk
have the technol ogy to nmake part of that filing accessible
and part not accessible? | think that's technol ogy that
wi || be devel oped by Narch.

The second problemis the clerk's people
power to physically separate the docunents. | think that
can be handl ed by a court order telling the party who

filed that pleading to do precisely what Skip just said.
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You file that tax return as a separate filing, and Il
protect it, but your petition, there's nothing in your
petition that's protected fromrenote access, and it's
going up, and | think those procedures are just going to
devel op.

MR, WATSON: Yeah

HONORABLE TOM GRAY: And the third thing is
that anybody that attaches that tax return solely for the
illegitimte purpose of keeping it not available by renote
access risks the sanctions as well.

HONORABLE STEPHEN YELENOSKY: But none of
this requires any clerk to put on renote access. They
haven't yet had to deal with these rules, and so district
clerks I ooking at these rules nmay very well decide not to
put anything on renote access.

HONORABLE SARAH DUNCAN:  Ri ght.

CHAI RVMAN BABCOCK: Tom was the |anguage "a
case record containing informati on" intentional, because
if I, for exanple, in ny petition put information from an
incone tax return or nore |likely what would be an exhibit
tendered or adnmitted at a hearing or trial, does that
preclude ny -- do | have to stanp my petition?

HONORABLE TOM GRAY: | did not understand
your question.

CHAI RVAN BABCOCK: It says "a case record

D Loi s Jones, CSR
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containing information." |It's not a case record attaching
incone tax return or an exhibit that is being tendered,

but just the word "information," that seenms --

HONORABLE TOM GRAY: Well, you could have
said "a case record containing informati on excluded from
renote access or to which a docunent contai ning
i nformati on excluded" -- that didn't -- in other words, it
coul d be either enbedded in the document itself, for
exanpl e, where you're reciting the psychiatric condition

of your client that entitles you to nental anguish

damages, or it could be the attachnent of some nedica

report.

CHAI RVAN BABCOCK: Ckay. So that was
i ntentional

HONORABLE TOM GRAY: | don't know that it --
yes.

CHAI RVAN BABCOCK: (Okay. Stephen

HONCRABLE STEPHEN YELENOSKY: Weéll, woul d
what Skip was suggesting work where you require the party
if they have sonething they think is excludable, to
separate that out and essentially nake a separate
docunent, and you file your petition with Addendum A, but
it's not -- and then you have a separate docunent that's
the actual income tax. |If the technol ogy doesn't allow

you to split docunments, force the parties to do it
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CHAI RVAN BABCOCK:  Ri chard.

MR WATSON: | think that's what will
happen, Steve.

HONORABLE SARAH DUNCAN: | do, too.

MR. MUNZI NGER: The way | understand the
rule, 15.5(a), if | attach a docunent that is not
accessible remotely and | [abel my -- the cover sheet of
ny notion for summary judgnent or whatever it is
appropriately, then the attached docunent is not renotely
accessible, nor is the entire notion. That's what |'ve
understood so far as we've gone al ong here today.

When | | ook down at the sanctions paragraph
it says that you can inpose sanctions for a violation of
the rule. I'mnot optimstic -- | nmean, | know in mny
practice | have got a lot of clients aren't going to want
to pay ne to do a lot of segregating. [|'mgoing to take
the easy way out because | have got a client that doesn't
want to pay ne, and | don't want to be thinking about
bei ng sanctioned or anything else. 1'mgoing to put that
36 point type on the front of it whether it's attached,
referenced, or anything el se because that's the only
prudent thing to do if | face sanctions, and | suspect
that every lawer is going to do that. | don't think al
| awers are like Skip who are going to segregate those

things. |'mnot one of them |'mnot going to segregate.
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Wy would |?

HONORABLE STEPHEN YELENOSKY: It's not just
sanctions, it's malpractice issues. Your client nmight sue
you for making that public.

MR, MUNZI NGER: Why would I? And | don't
want to inpose -- | have a problem already about this rule
putting the onus on lawers. |'ve said it tw ce today and
"Il say it again. Sonebody better do sonething about the
Rul es of Civil Procedure and warning all these
practitioners that you guys are getting ready to change
your discovery practice, your notion practice, your tria
practice, everything at the expense of sanctions with this
rule which is going to take affect January 1st, 2006
We're nmaking a big step here, which is neither here nor
there. It's fine to make the step. W just need to be
careful.

CHAI RVAN BABCOCK: The label that we're
tal ki ng about here, and | may be plow ng over old ground,
but did we say, Justice Gray, that the exhibit that is
referred to in (g) is only an exhibit that is physically
tendered to a judge at a hearing or trial and woul d not be
what is typically attached to a summary judgment or a
notion to conpel or whatever? Those kind of exhibits?

HONORABLE TOM GRAY: If | wunderstood your

question, yes, that is the understanding, if the exhibit
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is attached to a pl eadi ng.

CHAI RVAN BABCOCK: Ri ght.

HONORABLE TOM GRAY: And just because it is
attached to the pleading there is nothing about it that
limts it fromrenote access. |t does not -- it was not
contenpl ated that that would catch a caption

MR. LON The exhibit? The pleadi ng?

HONORABLE TOM GRAY: Right. And actually,
this is the point at 15.5(a) where we have to nake the
deci sion of how to break out the itens from 15.4 that get
this caption and those that don't. As | read the rule and
the mechanics of the way it works, it would be from15.4
(a), (b), (c¢), (d), (e), and (i) would get the caption.
The rest of -- which would | eave (f), (g), and (h) that
woul d not get the caption.

CHAI RVAN BABCOCK: But -- | hear you, but
agai n, going back to Miunzinger's point, if I"'ma -- you
know, whether ny clients want to pay ne or not, if |'ve
got a sumary judgnment they always have exhibits. | can't
think of a summary judgnent that doesn't, and if (g) neans
any tine there is an exhibit tendered in the sense that
I"'mfiling a notion for summary judgnment, |'m al so going
to use information fromthat exhibit in ny notion. So on
each sunmary judgnent |'mgoing to put "contains

informati on excluded fromrenote access" under what | ooks

D Loi s Jones, CSR
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like the terns of this rul e because either

(g) is

m sl eading to me because |'mtendering it to the court

the sense that I'mfiling it, saying, "Judge,

| ook at

in

these exhibits," and I've certainly got information from

those exhibits in nmy notion, and is that what we intend to

do with this?

HONORABLE STEPHEN YELENOSKY

di scussion we had, and you said it didn't
actually tendered it at the hearing.

HONORABLE TOM GRAY:  Yeah.

unl

That's the

ess you

Maybe it woul d

be better in (g) to nove the word "during" to where the

word "at

admtted during a hearing or trial."

appears so that it reads "an exhibit tendered or

CHAI RVAN BABCOCK: That woul d hel p me out

some. |s everybody okay with that? Sarah, you okay with

t hat ?

HONCRABLE SARAH DUNCAN:  Un- huh.

MR. HAM LTON: Except that a notion for

summary judgnent is a trial

HONORABLE LEVI BENTON: That's right.

13408

MR HAMLTON. So | don't think that gets us

anywher e.

MR MUNZI NGER. Mbtions can be consi dered

wi t hout having a hearing, and they are tendered to the

judge or they're not part of the record.
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mnute, | didn't tender that at a hearing.” You got an
order, | got judicial relief fromit, or I lost nmy notion,
but the use of "tendered at a hearing" is -- | think,

frankly, it's msleading given the practice that we have,
but if it's going to be subnitted to a court in accordance
with a notion and it has any of the forbidden material in
it, what |lawer would not label it don't reveal it? He
has to.

CHAI RVAN BABCOCK:  Bonni e.

MS. WOLBRUECK: | had nentioned this at the
subcommittee. The problemthat the clerk can have with
this is you have a docunent that has been filed with the
clerk, the captionis not onit. It has sone information
on it that later is tendered as an exhibit. |It's been put
out at renote access and now it conmes off of renote
because it's been tendered as an exhibit.

HONORABLE STEPHEN YELENOSKY: No, that's not
the way you described it.

M5. WOLBRUECK: No, but this is one of the
ways it can cause a problemfor the clerk because it was a
docunent .

HONCRABLE TOM GRAY: And that was the one
that generated the -- when Bonnie raised that, that was
the one where we really tal ked about the business records

exception and the fact that you filed a business records

D Loi s Jones, CSR
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affidavit and it has docunments that attach that aren't
ot herwi se prohibited fromrenote access. Two weeks -- and
so that docunent is on renbte -- or is renptely avail able.

Three weeks | ater when you get into tria
and you lay those up on the witness stand as an exhibit
because they were previously adnitted through the rule or
through the procedure, in effect, that copy of it doesn't
get on renote access. But it's already out there.

HONORABLE STEPHEN YELENOSKY: Right. You
don't go back and retract it.

HONORABLE TOM GRAY: You don't go back and
take it off of renpte access just because it's
subsequently tendered. That's the sane way | would
address the notion for summary judgment exhibits. |If
there's not sonething in that notion for summary judgnent
exhibit that otherwise requires it to be Iimted or, you
know, not on renote access, then you're not going to put
the label onit. [It's going to go out on renote access.

The fact that it's later considered by the
judge in chanbers or on the bench or you, you know, hand
hi m anot her copy of it during the course of the hearing,
which you're not adnitting the evidence at that point
because you're -- you know, really not even necessary to
take the record at the summary judgnent hearing. You

know, that's not what triggers the fact that it's not

D Loi s Jones, CSR
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renote access.

CHAI RVAN BABCOCK: Ckay. Judge Benton.

HONORABLE LEVI BENTON: Tom | don't know
that you -- how do you respond to Carl's observation that
a sunmary judgnent is a trial?

HONORABLE STEPHEN YELENOSKY: Well, if we
can't describe the difference between paper subm ssions
and a physi cal appearance in the courtroomthen we do have
a problem but | would think we could do that.

HONORABLE LEVI BENTON. | nean, yes, we can,
so we need to change it, but | don't have a suggestion for
you because what is the trial court --

HONORABLE TOM GRAY: \What docunment are you
presenting to me that creates a problemfor renote access
because a summary judgnent is a trial? | guess | need a
better -- a concrete exanple to deal with, because if you
submit to me as part of the sunmary judgnment notion an
exhi bit that has psychiatric records init --

HONORABLE LEVI BENTON: An affidavit. An
affidavit.

HONCRABLE STEPHEN YELENOSKY: He's saying
every sumary judgnment has to be | abled as excl udabl e by
virtue of the fact that literally it's tendered at a tria
because sunmary judgnent is a trial. |Isn't that what

you' re sayi ng?
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HONCRABLE LEVI BENTON: That's what |'m
sayi ng.

HONORABLE TOM GRAY: Well, | would argue
that the filing of a nmotion for sumary judgment is not a
trial.

HONCRABLE STEPHEN YELENOSKY: But sone
peopl e think that, so --

HONORABLE TOM GRAY: | nean, it's a trial 21

days later when it's taken under consideration by the

j udge.

CHAI RVAN BABCOCK: Carl, then R chard.

MR HAMLTON: Well, I'mjust trying to
figure out what we're trying to protect here. It doesn't

matter whether it's tendered or whether it's admitted,
we're just trying to protect exhibits, | guess. So what
does it matter where they are, whether they're on a notion
for sunmary judgnent or a trial or a hearing, or why don't
we just say any exhibits that are attached to a notion or
hearing or tendered for trial or hearing?

CHAI RVAN BABCOCK:  Ri chard.

MR. MUNZI NGER: Fromthe clerk's standpoint
if you file a notion for summary judgnment that doesn't
have this | egend on the top of it and then three weeks
later or a nonth later or whatever you decide that you're

going to have a hearing on the notion for summary

D Loi s Jones, CSR
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j udgrment, now you go down because you've had a hearing and
you have to | abel everything that was filed, what do you
do? Go file a piece of paper that says, "M. or Ms.
Clerk, go back and label ny notion for summary judgment
secret because |'ve now had a trial and a hearing"?

don't think that's practical

HONORABLE STEPHEN YELENOSKY: He's al ready
sai d you don't go back.

MR, MUNZI NGER: Wl I, but --

HONCRABLE STEPHEN YELENOSKY: The anonaly we
di scussed was exactly that, but that's what they're
willing to live with.

MR MUNZINGER. |I'mlooking at it froma
| awyer's standpoint. Wat |awer would not |abel this the
nonent he files it? Wether there's a hearing or not you
woul d | abel it.

CHAI RMAN BABCOCK: | think as a practica
matter the way that this is witten right now, even with
Justice Gay's change, and particularly since there are
sanctions here, | think Richard is probably right that the
cautious lawer is going to caption just about everything
that's got an exhibit on it.

MR. MUNZI NGER: That woul d have any of this
information in the exhibit.

CHAI RVAN BABCOCK: Have any exhibit. Well
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(g) is not limted to specific subject matter of the
exhi bit.

MR. MUNZI NGER: You're right.

HONORABLE STEPHEN YELENOSKY: But, no, |
nean, that's not right, because, sure, the cautious |awer
is going to |abel anything, any exhibit which mght fal
under any of these other provisions except for (g), but
there is no reason to -- for precaution reasons to | abel a
summary judgnent as excludable unless it falls under
sonet hing el se because we've already said it -- if the
only reason to exclude it is tendering it at trial, the
fact that you've already got it in there before trial
doesn't subject you to any sanctions.

CHAI RVAN BABCOCK: |'m not sure if --

MR, MUNZINGER What do | do if | have a
client that says, "I don't want that in there. You know,
["mnot in any of these subsections (g), but hell, | don't
want the world to know about that"?

HONORABLE STEPHEN YELENOSKY: Well, that's a
probl em

MR MUNZINGER:  Now, | file it, "I don't
want you to have access to this." Wy can't | do that?

CHAI RVAN BABCQOCK: Buddy.

MR. LON See, what we're doing, we have two

different things that we're trying to exclude. One is
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sensitive data, and that's easily handled on a sensitive
data sheet because they get that information. Then we
have other data that you can't fill in with nunbers and

bl anks, which would only go in a, quote, sensitive exhibit
or data file that could be nmaintained by the clerk and

mar ked as an exhibit so that those things you would attach
when you file your notion for sunmary judgnent and maybe
list that as Exhibit 1 in sensitive formfile or

somet hing, but the problemis you can't take care of it
with a sensitive data sheet.

CHAI RVAN BABCOCK:  Yeah, but again, Buddy --
["msorry.

MR LOW It |eads back to what Richard is
saying, and | don't know how you handle it because it
woul d be pretty cunbersone to file a notion for summary
judgrment and say, "I rely on the exhibit in sensitive data
docunent 1" or sonething like that.

CHAI RVAN BABCOCK: But agai n, Buddy, we're
not tal king about sensitive data in the sense that we were
in Rule 14.1.

MR, LOW | understand.

CHAI RVAN BABCOCK: O even in the sense that
we're tal king about in a seal ed docunent under 76a.

MR. LOW | understand.

CHAI RVAN BABCOCK: We're just tal king about
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stuff.

MR. HAM LTON: Any exhibit.

MR LON That's what |'msaying. W're
tal ki ng about two categories of things that we don't want
on the internet; one, sensitive data; now a whol e broad
category of things which we can't just fill in. And so
what Richard says is probably right unless we cone up with
sonme way to protect that, and | don't have the answer.

CHAI RVAN BABCOCK: Ckay. Well, | think
we' re beating a dead horse here, but (g), "exhibit
tendered or adnitted during a hearing or trial" is a very
broad category. |It's not linmted to things |ike tax
returns, nedical records, anything.

MR. LON That's right.

CHAI RMVAN BABCOCK:  You know, it can be an
affidavit that a witness -- or it can be a docunent that
the other side authored that's an admi ssion, and we're
saying that if -- what Justice Gray is saying is it does
not necessarily nean that just because we attach that to a
notion to conpel or a notion for summary judgnent that
we've got to put the caption in there. That's what he's
sayi ng.

MR LON Don't have to put the caption on
the noti on.

CHAI RVAN BABCOCK: O on anything, because
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Justice Gray is saying that the rule in (g) is not
inmplicated until we go in front of a judge and say,
"Judge, |'m handing you Exhibit A" which is whatever it
is, and that's -- that document is supposed to not be on
the internet.

That's what he's saying, but Minzinger says
this rule is not clear on that. Minzinger says if it's
nme, I'mgoing to put the caption on any tine | have a
nmotion within an exhibit. That's what he's saying, and
think that's not a frivolous position. | mean, all of us
know what we're doing, but we've got 20 | awers out of how
many in the Bar? Carl.

MR. HAM LTON: Wiy don't we have that just
say "an exhibit tendered in connection with a notion,
hearing, or trial"?

HONORABLE TOM GRAY: That nmkes it clear
that every exhibit that's -- every notion that has any or
every pleading that has -- no, would just be the notions
that have pl eadi ngs, or exhibits attached, but that's
goi ng the opposite direction of what | thought we were
trying to do. In other words, that's going to capture
nore docunents that are excluded fromrenote access.

HONORABLE SARAH DUNCAN: That's going to
make it easier to abuse.

CHAI RVAN BABCOCK:  Ri chard.
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MR. MUNZINGER:. Was the origin of this idea
about the exhibit the convenience of clerks or keeping and
copyi ng exhi bits?

HONORABLE TOM GRAY: Weéll, there's the
practical problemof during the course of the trial the
trial lawyer is not thinking about renpte access, and in
the financial case there is all types of financia
information that's comng in, whether it's tax returns or
anything else, and it was how to as a group -- and again,
you know, we weren't trying to do this with a scal pel and
try to pick out individual little docunents, but yet we
didn't want to do it with a chainsaw either to where we
just didn't give themanything. W were trying to hit a
bal ance, and we just -- the concept of trying to break up
the exhibits into nmultiple categories becane too
cunbersonme, and so we just said all exhibits if they are
in the course of a hearing or trial, that's an
identifiable category we can keep out.

We don't -- | nean, part of it was just the
nature of some of the exhibits, the graphic evidence that
could conme in. You know, | w sh Sarah was here because
she -- | kept wanting to call it those -- the exhibits
that were of interest to people's puritan interest, but
she finally told ne it was not the puritans that | was

worried about, it was sonebody el se.
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MR, MUNZI NGER:  Pruri ans.

HONORABLE TOM GRAY: Yeah. So, you know,
there are lots of problens that --

CHAI RVAN BABCOCK: Well, | nean, if that's
what we're trying to get at, though, Judge, | nean, you
can have a prurient exhibit can be as easily attached to a
notion to conpel as it can be introduced at a trial

HONORABLE TOM GRAY: Yes. No question. But
the question is how are you going to get it if -- how are
we going to protect it, | guess? It was easier to say

that the bulk of those, the mpjority of those, are going

to come in as exhibits during trial. | think that's where
the -- where you're going to see nore of that type exhibit
i nt roduced.

CHAI RVAN BABCOCK: St ephen

HONORABLE STEPHEN YELENOSKY: | think
Justice Patterson was right. | have been edified by this
di scussion. Wth all due respect to Al Gore, |'m now

wonderi ng whether the internet is a good idea, but |
want ed to suggest that --
CHAI RVAN BABCOCK: At |east you didn't
invent it.
HONCRABLE STEPHEN YELENOSKY: What's that?
CHAI RVMAN BABCOCK: | said at |east you

didn't invent it.
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HONORABLE STEPHEN YELENCSKY: Yeah, exactly.
It's possibly sonething to consider overni ght or whatever
as a conprom se between those of us who tend to want
everything to be open or justified if it's not open and
those who just want to put out what's new with the court
-- if the Court can consider doing this in a stepw se
fashi on and saying "All we can figure out to do now given
the technol ogy that we have and our concerns about renote
access is to make pleadings avail able, but we're not
foreclosing the possibility" -- because | don't see how
we're going to work through all these things, and | am
concerned about what the |awers are going to do with al
these changes and worried; whereas, at this point if the
Court authorizes clerks to only put pleadings out, we
don't really have to worry nuch about that.

HONORABLE TOM GRAY: See, | think there's
going to be -- you know, you've got your psychiatric
information, your financial information --

HONORABLE STEPHEN YELENOSKY: In the
pl eadi ngs?

HONORABLE TOM GRAY:  Yes.

HONORABLE STEPHEN YELENOSKY: Well, | nean,
sonetines that's, | guess, a concern w thout even renote
access, and | guess nmaybe you could deal with that by

allowing the parties to petition for sonething to be
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unavai | abl e on renpte access.

CHAI RVAN BABCOCK:  Ski p Watson

HONORABLE STEPHEN YELENOSKY: | just don't
see how we're going to work it out.

MR. WATSON: The point of this subsection is
that we don't care about anything that has its genesis in
the clerk's office. This is only the things that hits the
judge's hands first. Point? That's all we're talking
about is it's something that's being tendered at a hearing
or at trial that's being handed to the judge for adm ssion
or exclusion.

CHAI RVMAN BABCOCK:  Yeah, that's why the
| anguage change that we nmade | think nakes it much
clearer.

MR, WATSON: We seemto continue to blur the
idea of filing and tender throughout the discussion of
this discrete rule.

CHAI RVAN BABCOCK:  Yeah

MR. LON Don't you have to file your notion
for sunmary judgnent?

MR, WATSON: We're not talking about a
notion for sunmary judgment. That's the point. Because
that was first touched by the clerk. That's the point |I'm
trying to get at. If I'mgetting what Judge Gray is

saying is right, this has nothing to do with sumary
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j udgrent s, peri od.

CHAI RVAN BABCOCK: Well, | don't think we
can beat this horse nuch deader than he already is, so and
we don't even have to give hima shot to put himout of
his msery. So let's vote on 15.5(a).

W' ve changed "party" to "person." W have
added the phrase on the second line "nmust type or stamp"
and added the phrase "the follow ng caption,” and ot her
than that the rule is ready to be voted on, except for
Justice Gault ney.

HONCRABLE DAVI D GAULTNEY: Well, | was going
to say, we were going to have sone | anguage including (f),
(g), and (h). | think Justice Gay proposed that.

HONORABLE TOM GRAY: Actually, you need --
the easiest fix to it is to put under Rule 15.4 (a), (b),
(c), (d), (e), and (i).

CHAI RVAN BABCOCK: (Okay. Any discussion or
opposition to that? Jeff.

MR. BOYD: No. | agree.

MR, HAM LTON: What were those letters
agai n?

HONCRABLE TOM GRAY: (a), (b), (c), (d),
(e), and (i).

MR BOYD: It's cunbersone, but | believe it

shoul d be done. This rule only applies if you're filing
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in a county that has chosen to give renpte access, and
that's what the title of the rule says, the label for the
section, but it doesn't say it in the rule, and | just
wanted to make sure we're clear.

HONORABLE SARAH DUNCAN: | don't think
that's right.

MR. BOYD: You do it in every county, no
matter where you're in litigation?

HONORABLE SARAH DUNCAN: Because you don't
ever know when that county is going to give renpte access.

MR BOYD: So we're trying to preserve for
the future, too. Then | would change the |abel of the
rule, of the subrule.

HONORABLE SARAH DUNCAN: | think Chief

Justice Gray has already proposed "Procedure to
facilitate." You can just say "procedure."

CHAI RVAN BABCOCK:  Yeah, we'll get to that.

MR BOYD: Al right. That's all

CHAI RVAN BABCOCK: kay. 15.5(a) has been
nodi fied slightly. Any other discussion about Justice
Gay's last -- or Justice Gaultney's last -- all right.
Everybody in favor of 15.5(a) raise your hand.

Al'l those opposed? 14 to 2, in favor, so
that will pass. W have a receptionist who is staying on

overtine to facilitate our discussion, so we can't inpose
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too much longer on that, but let's try to talk about
15. 5(b).

HONORABLE TOM GRAY: In 15.5(b) the word
"notice" there needs to now be changed to "caption."

CHAI RVAN BABCOCK: Ckay. Any ot her
nodi fications? Any other discussion on 15.5(b)?

MR. MEADOWS: Does the clerk have a duty
with regard to docunents that are not stanped? | nean,
unless there is a duty to review the stanped papers --

CHAI RVAN BABCOCK: | wondered about that.

MR. MEADOWS: ~-- it just doesn't nake sense.

CHAI RVAN BABCOCK: Ri chard.

MR. MUNZI NGER. Well, the opening sentence
of 15.4 is mandatory, "a court clerk rmust not allow renote
access to the followi ng case records.”

MR, MEADOWS: | noticed that, too. | think
if there is not a duty, which |I'm asking about, | think
that should just sinply be changed to "access to the
foll owi ng case records is not allowed."

CHAI RVMAN BABCOCK: Bonnie, do you want to
speak in favor of 15.5(b)?

M5. WOLBRUECK: Yes, | would like to as |ong
as there is no sanctions against the clerk for having
to --

MR. MEADOWS: For failure of duty?
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M5. WOLBRUECK: For failure of the duty to
not .

HONORABLE JAN PATTERSON: Calls for the
deat h penalty.

CHAI RVAN BABCOCK: Andy, you have any
thoughts? | nean about this.

MR, HARWELL: | like (b). I like (b).

HONORABLE SARAH DUNCAN: Tell us sonet hi ng
you don't like.

MR. MEADOWS: Andy, not so fast, because the
way | read (b) it's saying that you do have a duty.

CHAI RVAN BABCOCK:  Yeah

MR, HARWELL: Well, we have a duty to -- in
this rule we would | ook and see if that notice is there or
that caption is there, and if it is not, | think what we
do not want to do is ask our deputies then to go within
the body of that docunent and for a clerk to decide
whet her that should be --

MR. MEADOWS: | think what the clerks woul d
want is |anguage "a court or clerk has no duty to review a
case record to determine whether it contains information,"
peri od.

MR LON Right.

MR. MEADOWS: Unless we intend to inpose a

duty under certain circunstances.
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HONORABLE SARAH DUNCAN. Right. Part of our
di scussion was -- and you can agree or disagree with this.
We don't want the clerk to ook at a docunent, say, "OCh,
gee, this is not for renmpte access" and then put it on
remote access with no consequences.

HONORABLE STEPHEN YELENOSKY: Then there is
a duty. There is a duty.

MR. MEADOWS: There is a duty that has
consequences.

HONORABLE SARAH DUNCAN: That's why it is
witten "no duty to review a case record that does not
contain this caption.”

HONCRABLE STEPHEN YELENOSKY: He's saying we
m ght as well be explicit about the duty if there is one.
There is a duty to review those that do have a caption

HONORABLE SARAH DUNCAN: They don't have to
reviewit.

HONORABLE STEPHEN YELENOSKY: Well, to
recogni ze and act upon

HONORABLE SARAH DUNCAN: That's why the
previous rule says "a clerk nust not" --

CHAI RVAN BABCOCK:  "Must not," yeah

HONORABLE SARAH DUNCAN: -- "allow renote
access." That creates a duty.

HONORABLE STEPHEN YELENCSKY: Weéll, yeah
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but it's alittle anbiguous still if you have sonething
sayi ng you can ignore things that don't have a caption but
you never say that part of your "nust not" duty is to at

| east | ook for those things which are captioned.

HONCRABLE DAVI D GAULTNEY: Well, but 14.3 is
| abel ed "duty,"” isn't it?

MR. MEADOWS: What Sarah is saying is
sonet hing different. She's saying that a clerk nust not
permit renote access to a stanped documrent.

HONORABLE SARAH DUNCAN: Ri ght.

CHAI RVAN BABCOCK: That's what the rule
says.

MR, MUNZI NGER: That's what the rul e says.

HONORABLE SARAH DUNCAN: Right. And that's
i ntentional

MR HARVWELL: Right.

CHAI RVAN BABCOCK: What the rule sets up, it
seens to ne, is that if a lawer, whether intentionally or
uni ntentionally, doesn't have the caption and so files it,
the clerk sees the docunment, there's no caption there, you
know, up it goes on the internet. Sonebody cones back
later, says, "Wait a minute. This had ny tax return and
ny medi cal records and a bunch of exhibits. Wat are you
t hi nki ng about?" And the clerk says, "Hey, read 15.5(b),

brot her, because the caption is not there and not ny
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fault. Go talk to your opponent. That's his fault."

By contrast, if the caption is there and the
clerk screws up and puts it up on the net anyway then they
can cone to the clerk and say, "Man, you really did a bad
thing here, and we're going to conplain to sonebody about
it." But --

MR. MEADOWS: Just to finish the point then
| think that it's that obligation to not post anything
that's marked as contained in the opening | anguage of
15.4, and | would suggest that we clean up the | anguage in
15.5(b) by just sinply making it clear that a court or
clerk has no duty to review a record to determ ne whet her
it contains information that's excl uded.

HONORABLE STEPHEN YELENOSKY: Well, it's the
clerk's only duty to react to things which are captioned.

MR, MEADOWS: Right.

HONORABLE STEPHEN YELENOSKY: Well, if
that's true then 15.4 should say "a court clerk nust not
all ow renmpte access which begin with a caption in 36
poi nts," bl ah-bl ah-bl ah, because that's the clerk's only
duty.

MR. MEADOWS: Right.

HONORABLE STEPHEN YELENOSKY: And then you

have a separate section that says "all famly |aw cases,"

bl ah- bl ah- bl ah.
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CHAI RVAN BABCOCK:  Yeah

HONCRABLE TOM GRAY: As it is witten the
clerk does not have the duty to | ook for a docunent that
shoul d contain the caption, but there is -- as witten,
what ever duties there are will be on the clerk to prohibit
the renote access if the caption is there, if it is a
trial exhibit, if it is a docunent filed in canera, and if
it's a Fami |y Code proceeding.

HONORABLE STEPHEN YELENOSKY: But nost
things are going to be reacting to captions, so shouldn't
we flip this? Because the way it is nowit makes it | ook
like the court clerk is actually exercising discretion on
(a) through (i) when in fact it's just what you said the
clerk has discretion on, and they are reacting to the part
that you have under "procedures."

HONORABLE TOM GRAY: One of the mechanica
constructions that | was | ooking at was actually 15.4
woul d have four captions, the three that they don't have
to -- or the three that they do have to identify
thensel ves, which is currently (f), (g), and (h), and then
any captioned docunent.

HONORABLE STEPHEN YELENOSKY: Right.

HONORABLE TOM GRAY: And have four in that
group. | defaulted, though, back to be the laundry Ili st

of I liked the listing of all the docunents that were not
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going to be available in one place in the rule, but that
is strictly nechani cal

CHAI RVAN BABCOCK: Ckay. | nean, there are
two ways to do this obviously. W're going to vote on the
subcommi ttee's proposal, unless the Chairs withdraw it?

HONORABLE TOM GRAY:  No.

CHAI RVAN BABCOCK: (Okay. Let's vote on how
the subcommittee recomends. Everybody -- the only change
then woul d be instead of "notice" we would say "caption."

So everybody who is in favor of 15.5,
subparagraph (b), as the subconmittee proposes it raise
your hand.

HONORABLE SARAH DUNCAN: Could | nake --
well....

CHAI RVAN BABCOCK: Al l opposed? It passes
by a vote of nine to five

And that's where we're going to stop for the
day. As nmany of you as can cone back tomorrow, we'll have
fun, but we're going to get the TAB to shrink the table so
that we can all be intimate, and we'll get this thing done
t onor r ow.

HONORABLE STEPHEN YELENOSKY: 9:00 to 11:007?

CHAI RVAN BABCOCK: 9:00 to 11:00.

HONORABLE JAN PATTERSON: Are we serving

br eakf ast ?
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CHAl RVAN BABCOCK: Breakf ast.

HONCRABLE STEPHEN YELENCSKY: What's on the

CHAI RVAN BABCOCK: Thanks, everybody.

(Adj ourned at 5:45 p.m)
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